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Current Topics. 
The Law of Nations. 


In his interesting address at the annual meeting of the 
Grotius Society last week (reported at p. 442 of this issue), 
Professor LAUTERPACHT, Whewell Professor of International 
Law in the University of Cambridge, recalled that the law 


of nations was still regarded as a living source of the law of 


the land, and he expressed the hope—which we all share— 
that there will be no inclination to jettison it and to substitute 
therefor an uneasy and precarious balance of physical forces. 
Long ago BLacksTONE, in his “* Commentaries,” 
law of nations as a system of rules deducible by natural 
reason in order to decide all disputes, and to ensure the 
observance of justice and good faith in that intercourse 
which must frequently occur between independent states. 
There are, we know, those who would dismiss this language 
as merely the product of a devout imagination, and certainly 
the course of recent events has been a strange comment on 
BLACKSTONE’S optimistic aspiration. But even in the face 
of many discouragements we need not despair of seeing law 
supplant force in the settlement of international disputes. 


Civil List Pensions. 

THE recent issue of the recipients of Civil List pen- 
sions is a reminder of what the State does in a very limited 
fashion to encourage those who 
in science and attainments in literature and the arts, have 
merited the gracious consideration of their Sovereign and the 
gratitude of their country.” Most of the recipients in the 


“by their useful discoveries | 


past have received their pensions for having either themselves | 


or their parents enriched the literary or artistic resources of | 


the nation but have failed to obtain an adequate reward from 
the public. Looking through the long list of recipients in the 


spoke of the | 


grant of £100 in 1873. In 1875 we note also that a pension 
of £50 was granted to the widow of one who had been “ chief 
clerk in the department of the solicitor to the Commissioners 
of Inland Revenue,” while a few years ago the widow of a 
very learned writer on law received a pension of £75 for his 
contribution to the study of law, a well-deserved recognition 
of sound work, which usually is but scantily rewarded. 


Tax Avoidance. 


In connection with the subject discussed in our last issue 
in a Current Topic under the heading “ Tax Evasion,” the 
attention of readers may be drawn to certdin provisions 
contained in cl. 17 of the Finance Bill, 1939, with reference 
to para. 6 of the Second Schedule to the Finance Act, 1936. 
That schedule, it will be recalled, contains supplementary 
provisions as to the prevention of avoidance of income tax by 
transactions resulting in the transfer of income to persons 
abroad. Sub-clause (1) of the clause above cited, is declaratory 
and provides that the particulars which a person must furnish to 
the Special Commissioners under the said paragraph, if required 
to do so, by notice from the Commissioners, include, inter alia, 
particulars “‘ as to transactions with respect to which he is or, 
was acting on behalf of others ”  Sub- clause (2 ) provides 
that, notwithstanding anything in the previous sub-clause, a 
solicitor shall not, in relation to anything done by him on behalf 
of a client, be compellable under the said paragraph, except 
with the consent on his client, to do more than state that he is 
or was acting on behalf of a client and give the name and 
address of his client and also “‘ (a) in the case of anything done 
in connection with the transfer of any asset by or to an 
individual ordinarily resident in the United Kingdom to or by 
any such body corporate as is hereinafter mentioned, or in 


| connection with any associated operation in relation to any 


past it is satisfactory to observe that a few have achieved a | 
| the transferee, or of the persons concerned in the associated 


modest success in the field of law, and on that account have 
been the donees of the small amount at the disposal of the 
Government for this purpose. It is well that those should not 


be overlooked in the distribution of the small sum annually | 


devoted to this end, for jurisprudence is not regarded as a | 


‘ paying ”’ literature ; and so we note that PRoFESsOR GEORGE 
Lone, who was Reader at the Middle Temple in the middle of 
last century and likewise had shown the extent of his scholar- 
ship by being made Fellow of his college over the head of so 
formidable an opponent as Macautay, received a modest 


such transfer, the names and addresses of the transferor and 
operations as the case may be ; (5) in the case of any thing done 
in connection with the formation or management of any such 
body corporate as is hereinafter mentioned, the name and 
address of the body corporate; (c) in the case of anything 
done in connection with the creation, or with the execution of 
the trusts, of any settlement by virtue or in consequence 
whereof income becomes payable to a person resident or 
domiciled out of the United Kingdom, the names and addresses 
of the settlor and of that person.” The bodies corporate 
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mentioned are defined as “bodies corporate resident or 
incorporated outside the United Kingdom which are, or, if 
they were incorporated in the United Kingdom, would be 
investment companies to which section twenty-one of the 
Finance Act, 1922, applies.” 


The General Assembly. 

Ar the meetings in Edinburgh of the Supreme Ecclesiastical 
Court in Scotland, the Prime Minister has been present as the 
guest of the Lord High Commissioner, who represents the 
King but takes no part in the deliberations. The court is 
known as the General Assembly of the Church of Scotland, 
and, as such, it has a long and interesting history, including 
many conflicts in the past between itself and the State. 
Its meetings are presided over by a Moderator, who is always 
one of the ministers on the roll of members, and it is regarded 
as a high distinction to be selected for the post, the election 
being by the assembly itself. It is a truly democratic body, 
its members being drawn from the parish ministers throughout 
the country, along with a proportion of lay elders who share 
equally with the clergy in the work, legislative and judicial, 
which may come before the Assembly. In its legislative 
capacity, as is pointed out in Professor BERRIEDALE KEITH'S 
edition of ** Anson’s Law and Custom of the Constitution,” 
it is not hindered by the need for letters of business or licence, 
without which the English Convocation cannot act. Till 
comparatively recent years the scornful used to make play 
with the formulas in use in connection with the appointment 
of the date of the following year’s meeting. The Moderator 
appointed a certain date “in the name of the Lord Jesus 
Christ, the King and Head of the Church,” while the Lord 
High Commissioner appointed the same day “in the King’s 
name.” Now, the Moderator alone fixes the date, the right 
of the Church to control its own sessions being thus conceded. 


Civil Defence and Restrictive Covenants. 

THE attention of readers should be drawn to certain new 
provisions which are to be inserted in the Civil Defence Bill. 
When that measure was being discussed in Committee in the 
House of Commons, on 25th May, Mr. Epe moved a new clause 
to provide that the owner of any dwelling-house might 
execute any works for the purpose of providing an air-raid 
shelter of an approved type, notwithstanding any limitation 
of his interest in the dwelling-house, or any agreement or 
restrictive covenant to the contrary. Mr. Exiior, Minister 
of Health, accepted the principle of the proposal and undertook 
to bring forward a new clause on the Report stage, whereupon 
the clause above referred to was, by leave, withdrawn. It 
should, perhaps, also be noted that a new clause empowering 
local authorities to hire land compulsorily (as well as to buy 
it compulsorily) was accepted on the understanding that the 
Government should be free to re-examine it before the Report 
stage. The Committee stage was concluded on the date above 
mentioned. 


The Mining Subsidence Bill. 

Supporters of the Mining Subsidence Bill recently informed 
the Standing Committee of the House of Commons which 
has been considering the measure that in order to save certain 
of its contents they had agreed, with extreme reluctance, 
to accept a compromise. It was intimated that there had 
already been two adjournments in order to provide oppor- 
tunities for reaching some agreement, and Mr. ArtTHUR 
HENDERSON stated that a provisional agreement had been 
arrived at, based on a number of heads which would have to 
be amplified into amendments. The basis of that agreement, 
it was indicated, was, briefly, that the Bill should apply only 
to small owner-occupiers, and that there should be no claim 
allowed except in respect of damage after 31st December, 
1934. The Bill would accordingly exclude any claim for 
compensation in respect of damage caused before that day, 
and Mr. Henderson stated that it was well known to many 





members of the committee that the effect of that elimination 
would be to exclude the vast majority of the cases where 
damage had in fact been caused by mining subsidence. At 
the same time, the speaker continued, they realised that it 
was better to have something than to have nothing, and 
they appreciated the spirit of compromise that had been 
displayed by those who had discussed the Bill with them. One 
of the heads of agreement above referred to will have the 
effect of transferring the liability for compensation to the 
Coal Commission from a given date. Mr. GEorrrey Lioyp, 
Minister for Mines, in supporting the motion for the adjourn- 
ment of the committee, said that he would be prepared to 
take part in the discussions on behalf of the Coal Commission. 
It was agreed to postpone the committee until the Bill 
next on the list had been reported to the House. 


Housing Associations. 

Tue House Management and Housing Associations Sub- 
Committee of the Central Housing Advisory Committee, 
which was appointed by the Minister of Health under s. 24 
of the Housing Act, 1935 (now s. 135 of the Housing Act, 
1936), “to consider the operations of housing associations 
and the part they play in the general housing problem, and 
to advise on any steps it may be desirable to take to extend 
their activities,’ has prepared a report which has been 
adopted by the Central Housing Advisory Committee and, 
in accordance with a decision of the Minister of Health, has 
been recently published by H.M. Stationery Office (price 3d. 
net). Considerations of space preclude anything approaching 


a detailed treatment of the contents of the report, but brief 


reference should be made to a few points. The report 
emphasises the desirability of close co-operation between 
housing associations and local authorities. It is left to the 
discretion of the latter to decide whether or not the co-operation 
of the former should be sought. It is for the latter to initiate 
schemes of slum clearance and for the abating of overcrowding, 
and for them alone to make clearance or compulsory purchase 
orders and submit them to the Minister for confirmation, to 
set in motion the large scale operations with effective powers 
of demolishing old houses and acquiring rehousing sites by 
compulsory purchase, and they alone can make available to 
the associations any Exchequer contributions payable in 
respect of the provision of houses eligible for such contribu- 
tions. Housing associations are therefore dependent upon 
the goodwill of local authorities in the fulfilment of the 
functions which the Legislature has seen fit to entrust to them, 
and in a circular (No. 1802), which has been sent to the local 
authorities concerned, the Minister intimates his full con- 


currence with the view expressed as to the desirability of 


close collaboration between the respective bodies in question 
and trusts that facilities will be afforded to housing associa- 
tions, especially by those authorities with a big programme 
yet to complete, still further to extend the scope of their 
activities. 

Grants and Loans. 

ATTENTION is drawn in the report to the powers available 
under s. 93 of the Housing Act, 1936, enabling local authorities, 
subject to regulations or conditions imposed by the Minister 
of Health, to make grants or loans to housing associations 
on such security as they think fit. It is pointed out that the 
fact that the local authorities are in a position to determine 
the basis on which loans shall be granted gives them a wider 
freedom of action than the Public Works Loan Commissioners, 
while the fact that they have the legal right to retain the 
Exchequer contributions in their hands in the event of the 
associations defaulting in their loan charges, and_ possibly 
ultimate foreclosure, justifies the making of more generous 
advances than would otherwise be possible, certainly as 
compared with the above-named commissioners. Moreover, 
the activities of the housing associations serve to relieve the 
local authorities of obligations which they would otherwise 
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themselves have to carryout. In the circular previously 
referred to, the Minister of Health expresses agreement with 
the view of the sub-committee that local authorities should 
favourably consider making use in appropriate cases of their 
power to lend money for the purpose of financing the building 
schemes of the associations, and states that he will be prepared 
to entertain sympathetically proposals submitted to him by 
the authorities with the object of assisting the associations in 
this way. One further point should be mentioned. The 
sub-committee adverts to the fact that a number of housing 
associations specialise in what is described as * the preventive 
side of housing work.” This policy involves the acquisition 
of properties which, though structurally sound, are being 
allowed to deteriorate and which, if neglected, will ultimately 
have to be dealt with by way of slum. clearance, and the 
conversion of such properties into decent habitable dwellings 
by works of repair and reconditioning with proper provision 
for water supply and other domestic requirements. By thus 
arresting the development of slum pockets the associations, 
it is said, are doing a real service not only to the community 
as a whole, but to the local authorities in particular by 
lessening the extent of their rehousing liability. An informa- 
tive appendix to the report traces by historical survey the 
gradual evolution of the modern housing association from 
the earlier companies and societies which at one time exercised 
analogous functions. 


“ About Housing.” 

A BOOKLET entitled: ‘‘ About Housing,” has recently been 
issued by the Ministry of Health (H.M. Stationery Office, 
price 4d. net). Intended primarily for the general reader, 
the publication provides a simple explanation of the working 
of the various statutes and regulations relating to housing, 
hut the admirably clear terms in which the matter is expressed 
would render the booklet a by no means unwelcome companion 
to those whose practices occasionally involve the consideration 
of housing problems. In a_ foreword contributed by 
Mr. WALTER ELLIot, due recognition is accorded to the fact 
that the Housing Acts, and the Regulations and , Orders 
thereunder, are complicated, but these complexities which 
are “‘ alarming to many people” are ‘ mostly machinery.” 
The aim of the book is to tell the public in a simple way what 
can be done, leaving the how to the Statute Book, Regulations 
and Finance Committees. The housing functions of local 
authorities are outlined, the procedure for slum clearance and 
the abatement of overcrowding are described, and particulars 
are given of the various housing subsidies. An opportunity 
is thus provided of gaining with little labour a general insight 
into the main principles underlying this branch of the law 
which not infrequently will throw valuable light upon some 
particular problem with which our readers may be confronted. 
With regard to the present position, it is stated that the 
result of the surveys made by local authorities (as required 
by the Housing Act, 1935) has shown that there are in 
England and Wales some 430,000 unfit and 340,000 over- 
crowded houses. A house may be both unfit and over- 
crowded, while some houses, which are overcrowded with 
large families, may be quite fit for small families. To that 
extent the total number of new houses may be reduced, and 
it is said that the total number of new houses required to 
complete the present programme has been estimated at 
about 600,000. About 290,000 of these have been built, and 
houses are now being completed at the rate of some 80,000 a 
year. With a continuance of the present activity, the back 
of the slum and overcrowding problems will, therefore, be 
broken in the next five years. But this task cannot, it is 
urged, be completed without a continuance of public interest 
and without the expenditure of money from rates and taxes, 
for the new house must be let at rents within the means of 
those who occupy them, and the main reason why people go 
on living in unhealthy conditions has been their inability to 
pay the economic rent for a new house. ; 





Recent Decisions. 

In Mayer and Sherratt v. Co-operative Insurance Society, Ltd. 
(The Times, 25th May), the Court of Appeal (MacKinnon 
and pu Parce, L.JJ., and ATKINSON, J., affirmed a decision 
of MacnaGHTEN, J., upholding an arbitration award, to the 
effect that where the respondents had become liable to pay and 
had paid a sum to the dependents of a workman under s. 8 
of the Workmen’s Compensation Act, 1925, the appellants 
were liable under a policy relating to sums payable by the 
respondents under the Workmen’s Compensation Acts, 
notwithstanding that the death of the workman concerned 
took place after the policy had expired. 

In Re Marsland, Lloyds Bank Ltd. v. Marsland (The Times, 
26th May) the Court of Appeal (Sir WiLtrrip GREENE, M.R., 
and Frnuay and Luxmoorg, L.JJ.) dismissed an appeal froma 
decision of FARWELL, J., and held that, where a testator 
covenanted not to revoke his will, his words were to be 
confined to acts of revocation performed as such (e.g., by 
making another will or codicil, or by destruction animo 
revocandi), and did not extend to revocation on marriage 
taking effect under s. 18 of the Wills Act, 1937. Robinson 
v. Ommaney, 21 Ch. D. 780; 23 Ch. D. 285, distinguished. 
See Doe v. Beavan, 3 M. & S. 353. 


In Rex v. Justices for Toynbee Hall Juvenile Court (The 
Times, 27th May) a Divisional Court (Lorp Hewart, C.J., 
and Humpnreys and Lewis, JJ.) held that an order by 
the justices of a juvenile court that a boy of sixteen, who had 
been charged with an offence under the Regulation of Railways 
Act, 1889, should be sent to a remand home for a week, had 
been made in excess of jurisdiction, since the person was being 
remanded (as the evidence showed) not for the purpose of 
obtaining necessary information, but for the indirect purpose 
of punishing him by means of the act of remand. The order 
was accordingly quashed. A second order, under which the boy 
was discharged on payment of 40s. costs, was allowed to stand. 


In Parkinson, F. v. Parkinson, A. (The Times, 27th May), 
Buckni.u, J., granted a decree of presumption of death and 
a decree nisi of dissolution of marriage, where the petitioner’s 
wife had left him in 1922, had been last seen by him, by 
accident, in 1928, and where inquiries in 1937 and advertise- 
ments had failed to disclose her whereabouts. Section 8 (2) 
of the Matrimonial Causes Act, 1937, considered and applied. 

In Stevens (Inspector of Taxes) v. Tirard (The Times, 
27th May) Lawrence, J., upheld a decision of the General 
Commissioners to the effect that s. 21 (3) of the Finance Act, 
1920, did not apply to sums paid by a husband tg his former 
wife by order of the court for the maintenance and education 
of children of the marriage. The sub-section above cited 
provides that a taxpayer shall not be allowed any deduction 
“in respect of any child who is entitled in his own right to an 
income exceeding £50 a year.’ The sums named in the order. 
were greater than this amount, but the learned judge 
intimated that the payment of money to a wife on condition 
that she was not to be accountable for the expenditure of the 
money, but was only bound properly to maintain the children, 
was inconsistent with the view that the money was the 
children’s money in their own right. 

In Bomford v. Osborne (Inspector of Taxes) (The Times, 
27th May) Lawrence, J., dismissed an appeal against a 
decision of the General Commissioners upholding assessments 
made on a farmer in respect of profits derived from the 
occupation of certain land, under r. 8 of Sched. B to the 
Income Tax Act, 1918, which provides that profits arising from 
lands occupied as nurseries or gardens for the sale of the 
produce are to be estimated according to Sched. D. It was 
held that the fact that vegetables for human consumption 
were grown on part of an ordinary mixed farm justified the 


finding that that part of the farm was occupied as a ** garden 
for the sale of produce” within the said rule. Lowe v. 


Inland Revenue Commissioners, 21 Tax Cas. 228, followed. 








428 THE SOLICITORS’ JOURNAL. 


June 3, 1939 








Criminal Law and Practice. 
REMANDS IN CUSTODY. 


THE powers and duties of a juvenile court to remand a child 
or young person after conviction are contained in r. 11 of the 
Summary Jurisdiction (Children and Young Persons) Rules, 
1933, which were made pursuant to s. 47, sub-s. (3), of the 
Children and Young Persons Act, 1933. That rule provides: 
“Where the child or young person is found guilty of an 
offence whether after a plea of guilty or otherwise 


(2) the court shall, except in cases which appear to it to be of 


a trivial nature, obtain such information as to the general 
conduct, home surroundings, school record and medical 
history of the child or young person as may enable it to deal 
with the case in his best interests, and shall, if such information 
is not fully available, consider the desirability of remanding 
the child or young person for such inquiry as may be necessary.” 

In R. v. Justices of Toynbee Hall Juvenile Court (The 
Times, 11th and 26th May) the facts were that a boy, not 
then seventeen, was charged before a juvenile court on 
7th February, 1939, with having, on 15th December, 1938, 
travelled for a certain distance on the District Railway 
without having paid his fare, contrary to s. 5, sub-s. (3), of the 
Regulation of Railways Act, 1889. The maximum penalty 
for a first offence was forty shillings. The defendant had 
pleaded not guilty, but after hearing evidence, the justices 
found him guilty and ordered him to be sent to a remand home 
for seven days. An application for bail was refused, but an 
application to Mr. Justice Wrottesley for bail on the following 
day was successful. On 14th February, the justices ordered 
that the boy should be returned to the remand home for 
seven days, the chairman stating that the boy ought to go 
to a remand home for his own good. On the following day 
there was a successful application to Mr. Justice Oliver for the 
boy’s immediate release, the father to enter into a recognisance 
in the sum of £25. On 2Ist Febrnary the boy was again 
brought before the justices and the charge was dismissed 
under the Probation of Offenders Act on payment of forty 
shillings costs. The matter then came before the Divisional 
Court on an application for an order of certiorari to bring up 
and quash the orders of 14th and 21st February respectively. 

Counsel for the applicant quoted s. 16 of the Summary 
Jurisdiction Act, 1848, which deals with the justices’ power 
before or during the hearing of an information or complaint 
to adjourn the hearing and to commit the defendant to prison 
or to other safe custody with a view to his appearance at the 
ti meand place of adjourned hearing.” He argued that the 
justices had no power to make the order of 14th February, 
and that having already dealt with the matter, they could 
not deal with it again on 21st February. 

The Solicitor-General argued for the respondents that s. 16 
of the Summary Jurisdiction Act, 1848, should be given a 
wide construction, and that “ hearing ”’ should be construed 
as meaning the whole process from the beginning of the suit 
until its final determination by the passing of the sentence or 
otherwise. 

The court unanimously held that the order of 14th February 
was “ obviously made in excess of jurisdiction”? as “ it was 
quite clear that the boy was not then remanded for the 
purpose of having inquiries made but as a punishment and /or 
for his own good,” and, therefore, it did not come within r. 11 
of the Summary Jurisdiction (Children and Young Persons) 
Rules, 1933. There was nothing, however, to show that on 
7th February the remand was not for the purpose of inquiries 
to be made within the rule. The court held, moreover, that 
the order of 21st February was one which might properly 
have been made, as the defendant was then lawfully before the 
court by virtue of a recognisance entered into by his father. 

In view of the restriction of the scope of this case to the 
meaning of r. 11 of the Summary Jurisdiction (Children and 
Young Persons) Rules of 1933, it was not necessary to consider 





s. 16 of the Summary Jurisdiction Act, 1848, but the Lord 
Chief Justice pointed out that it could not be right for justices 
to remand an offender in custody for the real though unavowed 
purpose of punishing him by the act of remanding, and it would 
clearly be indefensible to make use of a judicial discretion for 
the purpose of detaining in prison an offender charged with an 
offence for which a punishment by imprisonment could not 
lawfully be ordered. This is a very necessary warning, and 
will no doubt be carefully noted by those whose work lies in 
the juvenile courts. 
TRAFFIC SIGNS AND THE SPEED LIMIT. 

An interesting defence to a “‘speeding” prosecution was raised 
on 17th May, at Canterbury Petty Sessions, in Police v. Newton. 
Section 1, sub-s. (7), of the Road Traffic Act, 1934, provides 
that it shall be the duty of the local authorities—(a) to 
erect and maintain the prescribed traffic signs in such positions 
as may be requisite in order to give effect to general or other 
directions given by the Minister for the purpose of securing 
that adequate guidance is given to drivers of motor vehicles 
as to the places where a length of road begins, and ceases, to be 
a road in a built up area, or as to a direction being in force 
as respects a length of road that it shall be deemed to be, or 
not to be, a road in a built up area. ' 

There was clear evidence that the 30 miles per hour speed 
limit had been exceeded. The restricted length of road was 
666 yards out of a 15-mile length of coastal road, and the 
constable who gave evidence admitted under cross-examina- 
tion that the posts showing the restriction signs were 1 foot 
6 inches to 2 feet lower than the average height of similar signs 
in this district. They were in fact 4 feet 6 inches in height, 
and were easily obscured by a pedestrian or passing vehicle. 
There was also a “ slow ”’ sign on the road. 

It was argued that the existing signs did not give effect 
to the Minister’s directions so as to give adequate guidance 
to the drivers of motor vehicles as to a direction being in force as 
respects that length of road, as they were not in such a position 


as was requisite in order to do so, contrary to the words of 


s. 1, sub-s. (7), of the Road Traffic Act, 1934. It was therefore 
argued that the direction was not in effective operation and 
no offence had been committed. 

The magistrates, however, held that the signs were adequate 
and fined the defendant twenty shillings. If they had found 
that the signs were inadequate, it is submitted that they 
would have been bound to dismiss the charge. Cases have 
been dismissed where it has been proved that no signs were in 


existence, and it is submitted that it logically follows that if 


it is proved that by any possibility the existing signs were or 
could by obstruction have been rendered invisible to a passing 
motorist, the direction that a length of road is restricted is not 
effectively in operation, and no one can be punished for 
exceeding the speed limit on that length of road until the 
direction is effective. 








Order XIV and Trustees in 
Bankruptcy. 


Ir was of great advantage to litigants when by an alteration 
of Ord. III of the Rules of the Supreme Court in 1933 the 
benefit of the summary procedure under Ord. XIV was 
extended to a much wider range of High Court actions. But 
it must be considered unfortunate that (perhaps by an 
oversight) the advantage of such extension was altogether 
withheld from one particular kind of plaintiff, namely, a trustee 
in bankruptcy. A short examination of the trustee’s position 
with regard to bringing actions will show how this has 
happened. 

Section 105 (1) of the Bankruptcy Act, 1914, gives every 
court having jurisdiction in bankruptcy under the Act full 
power to decide all questions of priorities, and all other 
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questions whatsoever, whether of law or fact, which may arise 
in any case of bankruptcy coming within the cognizance of the 
court, or which the court may deem it expedient or necessary 
to decide for the purpose of doing complete justice or making 
a complete distribution of property in any such case. 

Section 56 of the Acts says that the trustee in bankruptcy 
may, with the permission of the committee of inspection, 
bring any action or other legal proceeding relating to the 
property of the bankrupt. 

But in certain cases the court having jurisdiction in 
bankruptcy refuses in its discretion to exercise its jurisdiction 
and leaves them to be “ determined by the ordinary tribunal ” 
(In re Horder [1936] Ch. 744). What the cases are that the 
court is willing to entertain is perhaps a question which 
cannot be answered with absolute precision, but speaking 
broadly they may be classed as “‘ cases raising bankruptcy 
points’ (ibid., p. 747). These are, of course, tried on 
motion. The rest, being left to be “‘ determined by the 
ordinary tribunal,’ must be tried by action and not on motion. 

Now, as regards the latter class of cases, r. 123 of the Bank- 
ruptey Rules, 1915, says this: ‘“ When a trustee, under 
section 56 of the Act, brings an action in the High Court 
concerning any matter not specially assigned by the Supreme 
Court of Judicature Act, 1873, or Acts amending it, or by the 
Rules of the Supreme Court, to a Division other than that to 
which bankruptcy business is for the time being assigned, he 
shall bring such action in the Division to which bankruptcy 
business is assigned, and the action shall, unless the High 
Court otherwise directs, be tried by the Judge of the High 
Court.” By r. 3 “ Judge of the High Court” means “ the 
judge to whom bankruptcy business is for the time being 
assigned, under s. 97 (2) of the Act.” Bankruptcy business 
is at present assigned to the Chancery Division, and the 
jurisdiction and powers are assigned to a particular group of 
Chancery judges. 

So far so good. The position arrived at is convenient. 
Any proceeding instituted by the trustee in bankruptcy in 
the High Court is in fact tried by the same judge whether it 
is brought in bankruptcy or in “the ordinary tribunal.” 
And, no doubt, it is convenient, too, that the matter should 
be assigned as it is to the Chancery Division, but it is just this 
fact that operates to shut out the trustee from the newly- 
extended scope of the Ord. XIV procedure, and thus to deprive 
him of a procedural advantage enjoyed by other litigants 
in “the ordinary tribunal.” 

The reason for the practice referred to above, which has 
long existed, of refusing to try in bankruptcy any cases 
which do not raise bankruptey points or in which special 
circumstances do not make it expedient so to try them, 
appears to be principally that the parties should not, unless 
convenience demands it, be deprived either of the real or of 
the imaginary advantages of the procedure of “ the ordinary 
tribunal.” 

It is therefore somewhat disappointing for a trustee in 
bankruptcy who is proposing to bring in “the ordinary 
tribunal ” an action for unliquidated damages of a kind which 
would normally be prosecuted by means of a specially indorsed 
writ followed by a quick interlocutory judgment under 
Ord. XIV, to find that he is precluded from using that 
procedure because he is obliged to sue in the Chancery 
Division. It may well be that his claim is quite a simple and 
uncontestable one, and that it is vitally important for him to 
obtain judgment quickly. Yet just because he is a trustee in 
bankruptey he cannot do so. Since the amendment of 
Ord. III, r. 6, in every action in the King’s Bench Division 
(with a few specified exceptions) the writ may be specially 
indorsed even if the claim is for an unliquidated amount. 
But in actions in the Chancery Division special indorsement 
is still only applicable within the narrower limits existing 
before 1933. 

It is hard to see why a defendant should have greater 
opportunity for delay against the trustee in bankruptcy 





than he would have had against the bankrupt himself if the 
latter had remained solvent. 

There would be much to be said in favour of amending 
Ord. III, r. 6, so as to allow a trustee in bankruptcy to 
specially indorse his writ in the Chancery Division in all 
actions where (had he not been a trustee in bankruptcy) he 
could, by suing in the King’s Bench Division, have enjoyed 
the advantages of proceeding under Ord. XIV. 





: 

A Problem of Holding Over. 
THERE has been a considerable conflict of judicial opinion 
upon the question whether when a tenant of premises, whose 
tenancy has been determined by notice to quit, remains in 
possession after the notice has expired, and continues to 
tender rent, it is possible for the landlord to accept the money 
tendered, whether he calls it ‘ rent’ or not, without raising 
the implication of the creation of a new tenancy. 

In Hartell v. Blacker [1920] 2 K.B. 161, the landlord’s 
solicitors wrote refusing to recognise the tenancy, but accepting 
the money on account of use and occupation, but not as rent. 
The Divisional Court (Bailhache and Sankey, JJ.), relying 
on Croft v. Lumley, 5 E. & B. 648, held, Sankey, J., with some 
hesitation, that the county court judge was right in deciding 
that the acceptance of the money amounted to a recognition 
of the tenancy and as a waiver of the notice to quit. A 
similar question arose in two later cases, heard together, 
Davies v. Bristow and Penrose College v. Butler [1920] 3 K.B. 
428, both of which, however, were complicated by the fact 
that the Rent Restriction Acts applied to the premises and that 
the tenants, if they wanted to claim the protection of the 
Acts, had to continue to pay rent which the landlord was 
bound to accept. In both these cases, on the facts, the 
defence of the Rent Restriction Acts failed, and the Divisional 
Court (Lush and Shearman, JJ.) held that the landlords were 
entitled to recover possession. They refused to follow 
Hartell v. Blacker, which they regarded as being in direct 
conflict with Hunt v. Bliss (1919), 36 T.L.R. 74. Both 
judges thought that there had been some confusion between 
the effect of forfeiture and of notice to quit. The former 
can be waived by acceptance of rent, and the latter can be 
withdrawn. But, as Shearman, J., said, after the time limited 
in the notice has expired, the lease is at an end, and a landlord 
can no more waive his notice to quit than he can waive the 
effluxion of time. 

The problem still remains unsolved, for it has never yet 
come before the Court of Appeal: when it does, perhaps 
Hartell v. Blacker may be overruled. Howevet, a definite 
step towards the solution of a difficulty which affects all 
owners and tenants, especially of “* weekly property,” was 
recently taken in a case of Rickmansworth Urban District 
Council v. Warner, before His Honour Judge Hancock, 
sitting in the Watford County Court. In that case notice to 
quit was duly served and expired, but the tenant remained 
on and paid sums equivalent to the weekly rent, and which he 
doubtless regarded as rent—his wife said they were rent. 
The plaintiff's agent, however, instead of crediting those 
sums as rent, in the rent book, gave weekly receipts for 
them as mesne profits, though nothing was said to the defendant 
as to the manner in which the sums were being received. 

The learned county court judge reserved his judgment, and 
after carefully reviewing all the authorities at some length, 
decided in favour of the plaintiffs. There was, he thought, 
no rule of law which compelled him to hold that the receipt 
of money tendered as rent must be irrebuttable evidence of 
a new tenancy, and the real question was as to its weight 
as such evidence. That brought in another difficult legal 
problem. Did the maxim “ Solvitur in modo solventis,”” 
applied by the House of Lords, with judges advising them, in 
Croft v. Lumley (1858), 6 H.L.C. 672, apply where there was 
a possible debt, and no other right save one in damages 
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still unquantified ? His honour could see no grounds for the 
application of the maxim, where the tenancy had been 
terminated by notice to quit, and the landlords made it as clear 
as they could that they regarded the late tenant as a trespasser. 

The decision is important, for in such cases as this the 
landlord is in an awkward dilemma. If he accepts money 
tendered as rent after notice has expired he runs the risk 
that it will be treated as creating a new tenancy, and if he 
refuses the money the tenant will naturally spend it, with the 
result that the landlord is not likely to recover any mesne 
profits after judgment. 





Company Law and Practice. 


Last week I dealt at length with the case of Lock v. Queensland 
Investment & Land Mortgage Co. [1896] 1 Ch. 
397, in which the Court of Appeal decided 
that, even apart from the present statutory 
permission to do so, a company could pay 
interest which it had agreed to pay on 
moneys paid up in advance of calls even out 
of capital supposing there were no profits available for the 


Repayment of 
Money Paid in 
Advance of 
Calls.—II. 


purpose. 

That decision was upheld on appeal in the House of Lords, 
and Lord Herschell, in his speech, pointed out what he 
considers to have been the fallacy on which the argument 
that such interest could only have been paid out of profits 
was based. 

“... I think” (he said) “ it is a fallacy to speak of this 
payment of interest as being a payment made to a member 
in his character of member. As a member he has no right to 
have that interest paid to him: he could not claim it. Asa 
member he was under no obligation to make the payments 
in consideration of which the company undertook to pay 
interest. When, therefore, the company, although they 
received the money from a member received it from him 
without any obligation on him as a member to pay it, and 
undertook to make a payment to him in consideration of it 
which they were not under any obligation to make to him as 
a member, it seems to me that it is manifestly erroneous to 
describe this as a payment made to a member in his character 
of member.” 

In this case, therefore, there are to be found a number of 
statements which might lead one to suppose that payment in 
advance of calls by a member was a transaction exactly similar 
in character to any loan to the company which was made by 
an outsider or by a member and if that was the correct 
view it would then be possible for the company to repay the 
money so prepaid if it wanted to. 

In London & Northern Steamship Co. v. Farmer [1914] 
W.N. 200, a large number of shareholders had paid money in 
advance of calls under an article similar in form to Art. 10 of 
the present Table A, and a summons was taken out by the 
company for the determination (inter alia) of the question 
whether the company had power to repay the moneys so 
prepaid. 

Joyce, J., said he did not see his way to make the declaration 
which he was asked to make. The circumstances were 
peculiar because it could not be said that the money paid in 
advance was an ordinary loan of which the shareholder paying 
it could require repayment or which the company could repay 
if the shareholder refused to receive the money. Having 
regard to the articles of association he did not think that the 
company had power to repay the proposed balances in the 
manner suggested. 

It will be seen, therefore, that whatever the first part of 
the judgment as reported means, the decision proceeded 





follows that if there had been given a power contained in the 
articles, the result would have been the same. 

It is true that by the brief statement of the facts, there 
is to be found the statement that no special resolution for 
reduction of capital by repayment in the manner suggested 
had been passed. It may, I think, be assumed that it was 
argued on behalf of the shareholders who opposed the repay- 
ment that such a resolution and its confirmation by the court 
were necessary to allow the sums to be prepaid. However, 
as we have seen, no reference to this contention as it was 
put forward was apparently made in the judgment. 

In this case, counsel for the members who opposed the 
repayment referred in the argument to Re United Provident 
Assurance Co. [1910] 2 Ch. 477, which was a petition to 
sanction a scheme of arrangement. There were four groups 
of shareholders: (a) holders of fully paid £1 ordinary shares : 
(>) holders of £1 ordinary shares with 10s. paid up; (ec) holders 
of £1 ordinary shares with 10s. paid up and 10s. paid in advance 
of calls under an article similar to the Table A article; 
(d) holders of deferred shares. 

There not having been a separate meeting of group (c), the 
question to be decided in that case was whether or not there 
had been proper class meetings for the purpose of approving 
the scheme. 

In his judgment, Swinfen Eady, J., said: “ In my opinion, 
the shareholders of group (c) constitute a separate class with 
separate rights under s. 120” (now s. 153) “‘ and are not in 
the same position as fully paid shareholders, and if a call 
were made or paid on all the unpaid shares they would still 
have such right to repayment of their 10s. with interest.” 

It is plain enough that the interests of the shareholders 
in group (c) are by no means necessarily the same as those 


of any other group from a practical point of view, but if 


they are to be regarded as having different interests from 
group (4) from the point of view of shareholders alone, as the 
judgment seems to suggest, there is a conflict between this 
view and the view expressed by Lord Herschell referred to 
above, where he points out that the payment of interest 


on prepayments cannot be regarded as payments to members 


in their character of members, and to be consistent with that 
view one cannot regard the payments in advance of calls as 
in any way altering the position of members making those 
payments regarded solely as members. 

Section 120 of the Act of 1908. however. speaks of a 
compromise or arrangement between a company and _ its 
creditors or any class of them, or between the company and 


its members or any class of them, and the court is given power 


to order a meeting of the classes of creditors and of the classes 
of members. 

Now, to be consistent with the judgments in Lock’s Case, 
the members in group (c) must be regarded partly as members, 
and, in respect of such prepayments, at any rate to some 
extent as creditors,and some support is given to that view by the 
fact that Swinfen Eady, J., speaks of them as having a right 
to repayment of the 10s. with interest. 

They cannot, however, be regarded as creditors in regard 
to that prepayment in all respects, for in Re Exchange Drapery 
Co. 38 Ch. D. 171, Kay, J., in dealing with shareholders 
who had made payments in advance of calls, said: “ I quite 
agree that no shareholder can come and say, ‘ I will prove for 
interest in competition with and as against ordinary outside 
The law of partnership which has been adopted 


A fortior: 


creditors.’ 
in the winding-up of companies is against that.”’ 
they could not prove for capital. 

This, however, does not mean that where the company is 
a going concern looked at simply as between the member 
making 
creditor 
paid up, 


and debtor does not arise in regard to the amounts 
and if that were so there could be no objection in law 


on the express ground that there was no power given by the } so long as there was a power in the articles authorising it 


articles to make the suggested repayment, and it by no means 


and the company paying back the sums so advanced, 


the prepayment and the company, the relation of 
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Cancer has now become the second on the list of fatal diseases 
in this country, and in 1937 accounted for no less than 74,000 
deaths. Of these, some 10,000 were under the age of 50. Of 
the total number of deaths from all causes during the working 
period of life, that is from 15 to 65, seventeen per cent. are 
eaused by Cancer. During the past 40 years the annual 
death rate from Cancer has nearly doubled, having risen 
from 835 per million to over 1,600 per million. 

These faets are deplorable in a civilisation which has already 
succeeded largely in mastering that scourge of human life, 
tuberculosis. What can be done? 

Simply this. The Royal Cancer Hospital has spent thousands 
of pounds in research and has improved the methods of treat- 
ment which restore sufferers to health. Its hopes of finding 
aremedy are now at their highest. But money must be found 
at once to continue this work and bring it to the highest 
pitch of success. YOU can help by sending your donation 
now to the Treasurer. Please do not delay. 
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Those who read my article last week may have remembered 
that one of the terms on which sums could be paid in advance 
of calls in Lock’s Case was that in a winding-up the sums so 
prepaid should be paid back before any payments were made 
in respect of the paid-up share capital. To make such an 
agreement is within the powers of a company, and, indeed, 
in the absence of agreement the advances would be repayable 
in priority to payments in respect of share capital. Re Wakefield 
Rolling Stock Co. [1892] 3 Ch., at p. 174, would again seem to 
differentiate the advances to a considerable extent from 
paid-up capital. 

There is no express authority on the point, for though it is 
suggested by the report of the London and Northern Steamship 
Co. v. Farmer Case, that a repayment of such advances might 
be a redemption of capital there is no support for that view to 
be found in the judgment, and on the whole the other cases 
to which I have referred where they are not purely negative 
on that point seem to suggest that if there was power in the 
articles to do so, a company, while still a going concern, would 
be entitled to repay moneys paid in advance of calls if it 
wanted to. 








A Conveyancer’s Diary. 


[CONTRIBUTED. | 

AN easement is a right in alieno solo: that is, a right vested 

in the owner of Blackacre to do something 
Quasi- on Whiteacre, the property of another. 
easements. For an easement to exist, therefore, there 

must be a dominant tenement and a 
servient tenement, a dominant owner and a servient owner. 
A man, accordingly, cannot have an easement over his own 
property. Consequently, if Blackacre, the dominant tene- 
ment, and Whiteacre, the servient tenement, both become 
vested in Doe, the easements existing over Whiteacre for the 
benefit of Blackacre merge and cease to be. For when Doe 
continues to walk across Whiteacre on the path which he 
followed in former times as owner of Blackacre, he does so, 
not as owner of Blackacre (and thus entitled to an easement 
of way across Blackacre) but by right of his ownership of 
Whiteacre. But the right to do so, though it is no easement, 
is conveniently referred to as a quasi-easement. 

Now, at a later date, Doe conveys part of his estate to Roe. 
What happens about the easements, in the absence of express 
provision in the conveyance? First, none of the old ease- 
ments, as such, are revived. They are gone for ever at the 
moment when there was unity of seisin. Any easements 
there may be are newly arising implied easements. 

A. Where Doe sells to Roe the quasi-dominant tenement, 
Blackacre, the conveyance will operate to pass to Roe, as 
implied easements over Whiteacre, all quasi-easements which 
are “continuous and apparent.” Such easements arise by 
implied grant. A “continuous and apparent”  quasi- 
easement is really one whose existence can be easily discovered 
by an intelligent inspection of the locus in quo. Thus, if 
Blackacre is a farm-yard and Whiteacre a field over which 
a footpath runs to the road, the purchaser of Blackacre 
from the owner of both closes will get an implied right of way. 
If Blackacre is a house, and Whiteacre a field under which 
the drains of Blackacre run to the public sewer, the purchaser 
of Blackacre will get an implied easement of drainage. If 
Blackacre and Whiteacre are semi-detached houses, hut the 
rainwater from the roof of Blackacre passes through the 
gutters and spouts of Whiteacre, the purchaser of Blackacre 
will get the necessary easement. All these easements are 
impliedly granted in fee simple or for other the less estate 
taken by the purchaser. Very roughly speaking, the rule 
works out thus: that a purchaser of the quasi-dominant 
tenement takes by implication, as easements, all those rights, 





formerly exercised by the owner of both closes as owner, 
that are necessary for the convenient enjoyment of the 
quasi-dominant tenement as it always has been enjoyed. 

B. But where the owner of Blackacre and Whiteacre 
retains the quasi-dominant tenement, and conveys the quasi- 
servient tenement to a grantee, the position is very different. 
Prima facie, the purchaser of Whiteacre takes subject to no 
easements at all (assuming, of course, that the conveyance 
purports to be one for an unincumbered estate). If the law 
permitted the vendor impliedly to reserve easements, it would 
be permitting him impliedly to derogate from his own grant, 
and would be compelling the purchaser to take, for the 
vendor’s convenience, something short of what he bargained 
for. There is, for practical purposes, one exception and one 
only to the strictness of this rule: that is, that if there is a 
quasi-easement without whose implied reservation as an 
easement the quasi-dominant tenement cannot be used at all 
after the severance, such an easement will be impliedly 
reserved. Such an easement is called an “easement of 
necessity’; the basis of the rule is the most absolute 
necessity ; mere convenience, however serious, will not 
ground an implied reservation. I have never heard of any 
easement of necessity save a way of necessity. For all 
ordinary purposes the rule should be treated as being in the 
stringent form above stated; there have been half-a-dozen 
reported cases where it has been slightly relaxed, mostly in 
cases of simultaneous sales of the quasi-dominant and quasi- 
servient tenements, but those cases were all very special and 
are impossible to rely upon in conveyancing. The rule is a 
very serious trap for the unwary conveyancer, though entirely 
logical and just. Whenever the grantor is disposing of only 
a part of his estate, his advisers ought to consider what, if 
anything, ought to be done about the quasi-easements having 
regard to it. Such consideration must, of course, be before 
contract if it is to be of any use. 

I may perhaps be permitted to illustrate how the rule 
works by reference to two cases which have actually arisen. 
In the first, there was a farmyard, one of whose gates led into 
a. water meadow across which the farmer’s cows walked daily 
toastream. By the gate there was a paddock, also owned by 
the farmer’s landlord. This paddock was conveyed to a 
purchaser, and, by a piece of carelessness on the part of 
somebody, the conveyance included a strip of land across the 
gate. The farmyard was therefore cut off from its water 
meadow and its access to the stream. Since the land 
conveyed to the purchaser was the quasi-servient tenement, 
there was no implied easement; the farmyard was capable 
of being used without a right to cross the strip; though the 
convenience of such a right was obvious. Here the parties 
were friendly and an exchange was arranged which put 
matters right, but the solicitors who drew the inaccurate 
plan had to pay everyone’s costs, including, as the quasi- 
servient land was in mortgage, those of the mortgagees. ~ 

In the other case the solicitors were not in fault, but were 
misinformed by the client or his land agent. Consequently, 
in preparing a conveyance of Whiteacre, they did not reserve 
an easement of drainage, although the drains of Blackacre 
House ran under it. Moreover, they replied to a requisition 
regarding manholes in the surface of Whiteacre that there 
were no such drains. When the truth was discovered the 
position appeared to be that Blackacre House would need a 
new drainage system. 





The Home Secretary has appointed Sir Harold S. Morris, 
K.C., Mr. J. MeKie Bryce, and Mr. F. 8S. Button to hold an 
inquiry into an application by the printing and bookbinding 
industry for exemption under the Factories Act, 1987, under 
which the hours of boys and girls under sixteen will be reduced 
from forty-eight to forty-four a week after Ist July next. 
The inquiry will be opened on 22nd June at 1, Abbey Garden, 
Great College Street, S.W. 
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Landlord and Tenant Notebook. 


In a case reported in the ‘County Court Letter’ on th 
13th May (83 Sox. J. 373), a landlord 


Neglect of recovered damages against his tenant for 
Gardens. neglecting the garden of the demised 


premises. Apparently the claim was based 
on a covenant to keep the property in repair, and not on any 
special covenant relating to the care of the garden. If this 
is so, one cannot help feeling that the learned judge put rather 
a wide interpretation upon the expression “repair.” At 
one time, the accepted definition of that term was ** restoration 
by renewal or replacement of subsidiary parts of a whole,” 
the phrase used by Buckley, L.J., in Lurcott v. Wakely and 
Wheeler [1911] 1 K.B. 905, C.A.; more recently, in Bishop v. 
Consolidated London Properties Ltd. (1933), 102 L.J.K.B. 257, 
du Pareq, J., without referring to the older definition, gave us 
the more teleological “to make fit again to perform its 
functions.” Buckley, L.J., was dealing with a dilapidated 
building, du Parcgq, J., with damage to a top floor flat caused 
by the presence of a dead pigeon in a gutter-pipe which the 
defendant landlords had covenanted to repair. The later 
definition may be said to have extended the scope of the 
expression to cover the removal of extraneous matter; in 
the recent county court case, the complaint was that a garden 
once laid out with footpaths and flower beds had become 
overgrown with weeds, so the later definition does seem to be 
just able to meet the case. 

A great variety of covenants specially designed to preserve 
gardens are to be found in books of precedents; a feature 
common to many of them is that when they come to specify 
the standard, it is described as “in which they shall be at 
the commencement of the term’ sometimes the tenant 
undertakes to replace what is dug up or worn with “ growths 
and qualities of the same kinds.” In the history of the 
covenant to repair, there is one authority which dealt with 
a tenant’s covenant to leave the premises as he found them : 
Winn v. White (1772), 2 Wm. BI. 840; bnt the objection is 
obvious—a landlord claiming dilapidations under a covenant 
of this kind has to prove what the premises were like when the 
term commenced. Presumably the draftsmen of covenants 
to preserve gardens have adopted it, on a balance of con- 
siderations, because of the difficulty of finding a standard to 
measure what is so much a matter of individual taste. 

These covenants do not appear to have been argued about 
in any reported case; nor, for that matter, have covenants 
prescribing objective standards, except in the case of orna- 
mental waters. In Bird v. Elwes (1868), L.R. 2 Ex. 225, 
responsibility for the upkeep of property, let by the defendant 
to the plaintiff for a term of three years, was divided between 
them. The plaintiff covenanted to keep the garden stocked, 
not to remove timber or shrubs or fences except when neces- 
sary, etc.; the landlord undertook to keep the house and 
premises and water-pipes and pumps in good and substantial 
repair. Mud accumulated in an ornamental lake, which 
became the subject of a nuisance order issued by the local 
authority, and it cost the plaintiff over £100 to remedy the 
trouble. The plaintiff's advisers could cite no authority 
to support the proposition that the duty to scour the lake was 
imposed upon the defendant by his covenant; in the main, 
counsel’s argument may be said to have been a contention 
that “repair ’’ meant ‘ make fit to perform its function.” 
It was, however, rejected in very few words by the learned 
judges, though Kelly, C.B., thought the duty might cover 
the preventing of the sluices from bursting. One cannot 
say that this interpretation conflicts with that of du Parcg, J., 
in Bishop v. Consolidated London Properties Ltd., supra, 
the function of the ornamental water being limited compared 
with that of a gutter-pipe; and the tenant having some 
duties as regards the garden. 

The other case is Horlick v. Scully [1927] 2 Ch. 150, which 
is rather a different story. The tenant, who was the defendant 





in this action, had entered into a very elaborate covenant in 
the 134-year lease she held of the plaintiff. She was to 
maintain and leave all pleasure grounds, lawns, walks, etc., 
in good and proper order and condition, and to manage the 
gardens, pleasure grounds and glasshouses according to 
“approved” methods of gardening, etc. In the pleasure 
grounds were certain “ornamental waters” which, besides 
being ornamental, provided amenities of boating, trout-fishing 
and bathing. The landlord covenanted to execute all struc- 
tural repairs, and repairs to the roof, to the exterior of the 
premises, and the main walls and drains. 

The lakes were part of a river, and mud deposited by the 
stream, though it had not affected their appearance, had so 
reduced the depth of water as seriously to affect the fishing, 
and threatened to destroy the lakes altogether. Eve, J., 
held that the landlord’s covenant did not apply ; that orna- 
mental waters were part of pleasure grounds; and that 
they were not in good and proper order and condition, having 
regard to the primary purposes for which they had been 
constructed and maintained. His lordship distinguished 
the authority of Dashwood v. Magniac [1891] 3 Ch. 306, 
in which a life tenant directed to keep, inter alia, parks and 
appurtenances in good and substantial repair, order and 
condition was held not to be liable to remove mud from 
lakes: for in that case the duration of the interest was 
uncertain, the lakes had never been maintained in that way, 
and there was no question of injury to the fish. 

A few weeks ago, when discussing controversies about the 
action for waste (vol. 83, p. 251), I mentioned as one of them 
the question whether a landlord could sue in the alternative 
for waste or breach of covenant to repair, and showed that the 
two latest authorities differed on the point whether the two 
remedies were mutually exclusive. In Horlick v. Scully, 
both causes of action were pleaded and argued, but no comment 
appears to have been made on this fact, and the decision 
is based solely on the construction of the covenant, which, 
it was held, met the case. In the recent county court decision 
no alternative claim appears to have been made, but the 
covenant was held to apply, which is a pity. For neglect of a 
garden not covered by covenants dealing with the maintenance 
of the property seems eminently a case for testing the avail- 
ability of an action for waste despite the presence of, to use 
the words of Gibbs, J., in Jones v. Hill (1817), 7 Taunt. 393, 
a stipulation respecting it.” 

Indeed, the more ancient writings and authorities on 
waste, written before the draftmanship of covenants had 
attained its present excellence, have a good deal to say about 
gardens ; 
the difference between * and ‘‘ destructio,” said there 
was practically none when it came to houses, woods and 
gardens: “* convertibiliter se habent in domibus, boscis, et 
gardinis.” Coke on Littleton, dealing with waste in s. 67, 
says “An action of Wast doth lie . for wast or destruction 
in houses, gardens, woods, trees or in lands.” In Comyns’ 
Digest, waste ‘ In Gardens ” is the subject-matter of a separate 
paragraph, D (4), which follows “In Houses” and precedes 
“In Lands, Meadows, etc.” It is, perhaps, noteworthy 
that many of the examples he cites relate not to purely 
ornamental gardens but to those containing fruit trees, 
dovecotes, fishponds, ete. 

In so far as the Legislature has interested itself in gardens, 
the Allotments Act, 1922, is concerned mainly with land used 
for the production of food : it deals with two kinds of holdings : 
the allotment garden, which must be wholly or mainly 
cultivated by the occupier for the production of vegetable 
or fruit crops for consumption by himself or his family (s. 12 (1)) 
and the allotment, which may be cultivated as a garden 
(s. 3(7)): but the statutory compensation is limited to crops, 
fruit, fruit trees and fruit bushes, and structural improve- 
which include pigsties and fowl-houses. Under the 
Agricultural Holdings Act, 1923, a tenant may qualify for 
compensation by making gardens, but this is an improvement 
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requiring the previous consent of the landlord (Sched. I (6)) ; 
on the other hand, any land which forms part of any park, 
garden, or pleasure ground attached to and usually occupied 
with the mansion house is excepted from the scope of the 
general provisions for compensation for disturbance and is 
specially dealt with (s. 12 (10), s. 13). 








Our County Court Letter. 


RATES ON FURNISHED HOUSE. 


In a recent case at Wallingford County Court (Juffkins v. 
Coates) the claim was for £66 5s. 4d. for arrears of rent and 
damages for breach of an agreement of tenancy of the 
Lanherne Residential Hotel. The defendant denied liability 
and counter-claimed for rectification of the agreement (in so 
far as it failed to provide for payment of rates by the 
landlord) and also for £54 17s. 7d. for breach of an implied 
warranty that the premises were fit for habitation. The 
plaintiff's case was that he had let the premises on the 
2lst May, 1935, under an agreement whereby the defendant 
agreed to pay £300 a year, payable monthly in advance, for 
a year, and to maintain the premises and contents in good 
condition. No mention was made of rates, but the defendant 
had wrongly deducted these from the rent. The drainage and 
water supply had always been found adequate for the purpose 
for which the premises were let. The defendant’s case was 
that, at interviews prior to the agreement, the £300 was 
mentioned as including rates. It was customary for these 
to be paid by the landlord, in the case of a furnished letting, 
and there was no need for express mention of the rates in the 
agreement. Owing to the large scale catering, the water 
supply failed after the first six weeks, and the extra washing 
up caused a stoppage of the drains. The premises were 
therefore not fit for habitation for the purpose for which they 
were let (viz., a hotel), as there was only accommodation for a 
few people. His Honour Judge Cotes-Preedy, K.C., observed 
that the estate agent, acting for both parties, had drawn up 
the agreement without providing for the payment of rates. 
The defendant had the opportunity of pointing out the 
mistake, and, in the absence of any objection, the agreement 
was valid. The rates were therefore payable by the tenant. 
The defendant knew the extent of the water supply and 
drainage and his counter-claim failed. Judgment was given 
for the plaintiff, with costs. 


FINALITY OF EDITOR’S DECISION. 


In Shorten v. Sheffield Telegraph and Star Limited, recently 
heard at Sheffield County Court, the claim was for £25 as 
the balance of a prize of £50, won by the plaintiff in a news- 
paper competition. The plaintiff's case was that she had 
taken part in a clue-word competition and was notified that 
she had won £50 for the nearest correct solution. An 
announcement to this effect was published, with the plaintiff's 
photograph. It transpired, however, that a mistake had 
been made and that another lady was entitled to share the 
£50. The plaintiff had therefore only received £25, although 
one of the rules of the competition was that the editor’s 
decision was “ absolutely final and legally binding.” Inas- 
much as the editor had originally decided that the plaintiff 
was the winner, he was not entitled to alter his decision. 
The defence was that it was unjust and inequitable to contend, 
as the plaintiff had done, that the editor’s decision should 
stand, regardless of the harmful effect of depriving the 
second claimant of £25. His Honour Judge Essenhigh 
held that the competition editor’s decision was legally binding, 
both upon readers and upon the newspaper. The decision 
was enforceable at law, as the words “ absolutely final” 
meant what they said. If the competition editor could 
alter his decision, there would be no finality. The defendants 
had endeavoured to act with propriety, fairness and good 


ie ? : ; 

| faith, and nothing decided in the case would affect the second 
‘ claimant or her position as a prize-winner. Judgment was 
given for the plaintiff for £25 and costs. 








° 
Reviews. 

The Law of Trust Accounts. By WattEeR STRACHAN, of 
Lincoln’s Inn, Barrister-at-Law. Second Edition, 1937. 
Royal 8vo. pp. Ixvi and (with Index) 234. London: 
Sweet & Maxwell, Ltd. £1 Is. net. 

There are many solicitors at the present time who have 
to produce their own accounts of trusts in which they act 
and who do not think it necessary to make use of a professional 
accountant. These solicitors will find this book to be 
invaluable. It has been planned so as to include within 
its scope all matters expressible in terms of money which 
raise legal questions in relation to trust accounts. The first 
edition of this book appeared some time ago and was 
deservedly popular both with lawyers and accountants. Large 
parts of the original book have been rewritten and considerable 
new matter added. The book has been retained in digest 
form not only so that the propositions may be put forward 
in the most concise and clear manner but because this form 
makes the task of emendation much simpler in that deletions, 
additions and alterations may be made in the form of notes. 

The writer is well known for his knowledge of trust accounts 
and has frequently contributed articles to the legal papers 
dealing with various aspects of this subject. He is not afraid 
to put forward his own suggestions upon difficult pomts and 
these seem to be so logical and practical that it is to be hoped 
they will meet the consideration from the authorities which 
they deserve. 

The book contains 200 pages and a satisfactory index. 
More useful than this, however, will be found the large table 
of cases which occupies no less than fifty-two pages and 
appears to be all-embracing. The paragraphs of the book 
are numbered and each deals with a separate proposition 
or set of propositions. At the end of nearly every paragraph 
there is put an explanatory illustration and the appropriate 
cases are referred to in footnotes. We believe that this book 
is the only one dealing with the law of trust accounts as a 
whole and we unreservedly recommend it to those who have 
such matters within their province, not forgetting the whole 
profession of accountants. 


Cases on Private International Law. By J. H. C. Morris, 
B.C.L., M.A., of Gray’s Inn, Barrister-at-Law. 1939. 
Demy 8vo. pp. xxiv and 405. London and Oxford : 
Humphrey Milford, Oxford University Press. 30s. net. 
This collection of cases is intended to serve as a companion 

volume to Dr. Cheshire’s ‘‘ Private International Law,” which 

fact, as Mr. Morris states in the preface, has in large measure 
dictated the choice of cases and their general arrangement. 

The book will be useful to students and will supplement in 

some respects Dr. Hibbert’s collection of cases and Mr. 

Mackinnon’s “‘ Leading Cases in the International Private 

Law of Scotland.” Some of the sixty cases collected in 

Mr. Morris’s book are followed by his notes, in which—to use 

his own expression—he crosses swords with illustrious 

adversaries in the belief that English private international law 


“badly needs criticism and that there is often room for 
diversity of view.” 

Books Received. 
An ABC of Divorce Practive. By G. Renpet Bisnopr, 


Solicitor of the Supreme Court of Judicature, and J. W. W. 
Sacus. 1939. Demy 8vo. pp. xiv and 381. London: 
Sir Isaac Pitman & Sons, Ltd. 15s. net. 

Heywood and Massey's Lunacy Practice. Sixth Edition. 
1939. By Donatp G. Hunt and Jonn F. Pariiips, LL.B. 
(Lond.). Royal 8vo. pp. xlvii and (with Index) 687. 
London: Stevens & Sons, Ltd. £2 net. 
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To-day and Yesterday. 
LEGAL CALENDAR. 
29 May.—Hill, J., was appointed a Justice of the Queen’s 
Bench on the 29th May, 1858. About the same 
time Coleridge, J., the founder of the great legal line, retired. 
He had been very prone to expatiate on “ the eternal principles 
of justice,” thereby greatly irritating another member of the 
court, Crompton, J., who voiced his relief in the words : 
‘Thank God, now we’ve got a lawyer we shall hear no more 
of the eternal principles of justice.” 
30 May.—When a reluctant jury found young Betty 
Canning guilty of perjury in concocting a story 
by which she had got two women convicted of kidnapping 
and forcibly detaining her in a disorderly house, eight 
susceptible aldermen were for letting her off with six months’ 
imprisonment, but on the 30th May, 1754, Willes, C.J., 
sitting at the Old Bailey, held out against such leniency. 
He observed that collections amounting to considerable sums 
had been made for her, and that if she stayed in Newgate 
“there would be such sums collected and such assemblies of 
an evening as would render her sentence rather a diversion 
than a punishment.” So she was transported. 
31 May.—The 3lst May, 1856, saw another case at the 
Old Bailey involving a miscarriage of justice. 
A well-dressed respectable-looking young man named John 
Markham was convicted of forgery and sentenced to four 
years’ penal servitude, though his wife had sold everything 
to brief counsel for his defence. The police declared that he 
was well known as a skittle-sharp and an associate of bad 
characters. Yet later in the year, after he had picked oakum 
in Newgate with three murderers and suffered solitary 
confinement in Millbank, it was conclusively established that 
he was quite innocent and that his character was excellent. 
He was pardoned accordingly. While he was in prison the 
real offender, a member of a formidable gang, had sent his 
wife £5. 
1 JunE.—On the Ist June, 1799, Lord Eskgrove succeeded 
Lord Braxfield as Lord Justice Clerk. He was 
then about seventy-five years old, a man of many ludicrous 
eccentricities, yet taking his place among the ablest of the 
Scottish lawyers of his day and maintaining a strict integrity. 
It is the memory of his peculiarities that survives. An 
example of the way in which he is reported to have addressed 
a witness is given in the paragraph, ‘‘Coke on Women’s 
Hats,”’ which appears in the next column of this page. 


2 June.—Mr. Justice Eyre died on the 2nd June, 1695, 
after six years’ service in the Court of King’s 
He was buried at Whiteparish. 


Bench. 


3 JunE.—On the 3rd June, 1841, the case of Jones v. Jones 

came on in the Court of Exchequer. It should 

have been heard at Bala on the North Wales circuit, but the 

Assize judge found that not a man on the jury could speak a 

word of English. Accordingly it had been decided that the 

evidence should be taken and that the full court should decide 
the questions of fact as well as the questions of law. 


4 June.—Although the tide had already turned and our 
criminal law was no longer quite so ferocious as 
it had been, the Old Bailey Sessions which closed on the 
4th June, 1828, bore little evidence of the results of Sir 
Samuel Romilly’s reforming zeal. Two men were sentenced 
to death for forcibly entering a dwelling-house, one for 
smuggling, two for stealing in a dwelling-house, five for 
robbery, one for theft, one for horse-stealing, one for uttering 
forged notes and two for other felonies. Five persons were 
sentenced to transportation for life, twenty-three to trans 
portation for fourteen years and seventy-eight to trans 
portation for seven years. There was also a crop of minor 
sentences. 


! 
| 
| 





THE WEEK’s PERSONALITY. 

We never know what life has in store for us. When 
Mr. Giles Eyre lost his wife Dorothy in 1677 and buried her 
in Whiteparish Church, in Wiltshire, he placed on her 
monument a sad inscription in anticipation of his own death, 
leaving a blank for the date, and implying in terms of the 
warmest affection the impossibility of his ever being united 
However, eighteen years were to pass before he 
They were to bring him a judgeship 
in the Court of King’s Bench and a second wife. His judicial 
appointment he owed to the Whig Revolution. His call to 
the Order of the Coif followed it immediately and on that 
occasion he and the other newly made serjeants chose for the 
motto on their rings a phrase complimentary to the invading 
sovereign: “‘ Veniendo restituit rem.” As a judge he filled his 
place for six years with great credit. It may be worth 
recording that his second wife survived to be his widow and 
soon afterwards married a needy Scottish peer, Lord Glasford, 
whom she deserted within four years, leaving him a prisoner 
for debt in the Fleet. In abandoning him she carried off her 
fortune of £10,000. 


to another. 
rested in that church. 


A Woman’s PROBLEM. 

Lately there has cropped up again the question whether 
women should wear their hats in courts of justice, and recent 
rulings conflict. At Hendon they told a hatless lady that she 
might dress as she liked so long as she was not disrespectful 
to the court, but at Watford, in like circumstances, a case 
back till the two ladies concerned found head 
coverings. Another young lady at Feltham who pleaded that 
a glorious day had made her travel forth without her hat was 
rebuked in terms which sounded as if she were half-naked. 
‘Go and get yourself properly clothed!” she was ordered. 
Later, the simple addition of a blue silk scarf tied under her 
chin won her a compliment from the Bench on her attractive 
appearance, but did not save her from a fine for speeding. 
On the other side of the picture one of the judges at the Old 
Bailey lately protested against the presence in court of a man 
wearing a hat, only to learn from the usher that he had 
mistaken feminine for masculine. 


was put 


Coke ON Women’s Hats. 

In point of fact the ladies have very high authority for going 
hatless to court, for in 1615, when Anne Turner was brought 
before the King’s Bench on a charge of murder, Chief Justice 
Coke ordered her to take off her hat, remarking that it was 
dishonouring the court for a woman to wear a head covering, 
since a woman might be covered in church but not in a court 
of justice. When she was bold enough to argue the point 
he replied that “no secrets were hid from God, but not so 
with men . therefore all covering should be taken from the 
face.” Evidently the same idea was in the mind of Lord 
Eskgrove when administering the oath to a young lady who 
presented herself in the witness box veiled. ‘* Young woman,” 
he said, “ you will now consider yourself in the presence of 
Almighty God and of this High Court. Lift up your veil, 
throw off all modesty and look me in the face.” I believe 
it was old Judge Bacon who when a lady presented herself 
as a witness wrapped in an elaborate mist of veils requested 


her to “ discocoon ”’ herself. 





THE HARDWICKE SOCIETY. 

\ meeting of the society was held on Friday, 19th May, 
in the Middle Temple Common Room, the president, Mr. Lewis 
Sturge, in the chair. Mr. J. EK. Harper moved: ‘* That this 
House deplores the Government’s introduction of compulsory 
military service.” Mr. A. V. Kent opposed. There also 
spoke Mr. Andrew Steward, Mr. P. A. Picarda, Mr. Gilbert 
Harding, Mr. G. E. Llewellyn Thomas (immediate past 
president), Mr. Daniel Riddiford, and Capt. Norman Edwards 
(hon. treasurer). The hon. mover having replied, the House 
divided, and the motion was lost by nine votes. 
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POINTS IN 


PRACTICE. 


Questions from Solicitors who are Registered Annual! Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 


taken in consequence thereof. 
Buildings, E.C.4, and contain the name and address of the Subscriber. 
addressed envelope is enclosed. 





Purported Assignment of Licence to Seize. 

Q. 3641. A hire-purchase agreement contains the usual 
power for the owners to seize on the failure of the hirer 
to observe certain conditions contained therein. The benefit 
of the agreement and of the covenants on the part of the 
hirer are assigned by the owners to X & Co., for valuable 
consideration. Subject to the Hire-Purchase Act, 1938, 
can X & Co. exercise the power of seizure contained in the 
hire-purchase agreement without resorting to the court ? 
If not, does it affect the position if the hire-purchase agreement 
contains an interpretation clause stating that the word 
‘ owners ”’ shall include their assignees or successors in title ? 

A. In spite of the fact that the benefit of the agreement 
and of the covenants on the part of the hirer are assigned 
by the owners to X & Co. for valuable consideration, the 
assignment will be ineffective to transfer the benefit of anv 
licence to seize which may be contained in the agreement. 
This is because a licence to seize goods is personal and cannot 
be assigned. This proposition has been clearly established 
in Brown v. Metropolitan Counties, etc., Society (1859), 
| El. and EI. 832, and in In re Davis, ex p. Rawlings (1888), 
22 Q.B.D. 193. X & Co. can, therefore, certainly not 
exercise the power of seizure contained in the hire-purchase 
agreement, but must rely on their common law rights. If 
the hire-purchase agreement defines ‘ owners” as including 
their assignees or successors in title, X & Co. will clearly 
be entitled to the rights of owners. In the absence of an 
assignment of the proprietary rights in the goods, as con- 
trasted with the mere contractua! rights, under the agreement, 
X & Co. will not be able to resort to common law remedies 
for the recovery of the goods. The assignment must, therefore, 
be carefully scrutinised in order to ascertain whether 
proprietary rights in the goods have been assigned to X & Co. 
in addition to the contractual rights under the agreement. 
Even though the hire-purchase agreement provides that 
the agreement and hiring is to determine on breach of any 
of the covenants contained therein, in the absence of a licence 
to enter and seize, the owner commits a trespass if he enters 
upon the land of another to recover the goods, unless they 
were taken out of the owner’s possession and placed upon 
the land by the wrongful act of that other (Patrick v. Colerick, 
3M. & W. 483). The owner may, however, retake the goods 
if he finds them where he can retake them without a trespass, 
provided that he uses no more force than is absolutely 
necessary in the He should first 
the person in wrongful possession of the goods to hand them 
over. If the hirer has been guilty of larceny as a_bailee 
this would probably justify the owner in entering the hirer’s 
premises and even possibly the premises of an innocent 
third party to take the goods (Bl. 3, Comm. 4, and Larceny 
Act, 1916, s. 1 (1)). Under the circumstances stated in the 
query it would seem that X & Co. may go to the hirer’s 
premises and demand that the goods be handed over to 
them and, if this is refused, they must then resort to their 
right of action in tne courts. It should be observed that in 
any case to which the Hire-Purchase Act, 1938, applies, 
s. 11 of the Act prevents the owner from enforcing any right 
to recover possession of the goods from the hirer otherwise 
than by action where one-third of the hire-purchase price 
has been paid, whether ii pursuance of a judgment or 
otherwise, or tendered by o1 on behalf of the hirer or any 
guarantor. 
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Joint Investments—IncipENcE or Estate Dury. 


Q. 3642. On the death of A her personal representative 
discharged the estate duty payable in respect of her estate. 
A was also joint holder with her husband B of certain ivest- 
ments which he claimed as survivor. A claim for estate 
duty has now arisen in respect of a moiety of these invest- 
ments and information is desired as to whether this duty 
is payable out of A’s estate or whether her executor will 
be entitled to claim the amount from B. 

A. A is deemed competent to dispose (Finance Act, 1894, 
s. 22 (2) (a)) and her executor is therefore accountable for the 
estate duty on the moiety of the investments passing to the 
survivor (7bid., s. 6 (2)). But as the moiety is not property 
passing to A’s executor as such, the estate duty is a charge 
on, and payable out of, such moiety (¢bid., s. 9 (1)). B is 
therefore liable to recoup A’s executor for the proportion 
of the estate duty attributable to the moiety. 


Wages of Laundry Workers. 


Q. 3643. A laundry company employ a number of female 
workers who, under the Order, dated 20th August, 1937, 
of the Minister of Labour pursuant to the Trade Boards 
Act, 1918, are entitled to certain fixed wages. Under 
Sched. I, Pt. 2, of such Order such workers are entitled to 
receive payment by the hour or payment for a week of 
forty-eight hours (the maximum allowed, subject to over- 
time), which last-mentioned rate represents that total of 
hours under the hourly rate. Some workers seldom put in 
the forty-eight hours and are paid according to the number 
of hours worked. On the other hand others regularly work 
the full forty-eight hours and, although there is no definite 
period stated for their contract of employment, they are 
given to understand that the full number of hours will be 
required regularly. The employers contend that by virtue 
of such Order, such last-mentioned workers are nevertheless 
employed by the hour and their contract of employment 
can be terminated by an hour’s notice. Is this correct ? 
In view of the decision of the Court of Appeal on 27th February, 
1939, in Marrison v. Bell, the point is of importance in the 
case of a worker falling ill for a day or more. 

A. The employment appears to be on an hourly basis in 
both classes of cases. The employers’ contention is therefote 
correct. 


Repairs to Car. 


Q. 3644. A, whilst reversing his car, knocks over and 
damages a stationary motor-cycle belonging to B, there 
being no doubt that the accident occurred through the 
negligent driving of A. A thereupon makes an unconditional 
offer to B that the cycle should be repaired by a competent 
firm of motor engineers in a certain town under the super- 
vision of B at the expense of A.B ignores the offer and the 
repairs are executed by a firm in a different town on B’s 
orders. B now seeks to recover the cost of such repairs from 
A. In view of A’s offer can he repudiate liability for the 
claim ? 

A. A plea of tender is not available in a claim for 
unliquidated damages. A’s offer does not therefore entitle 
him to repudiate liability. He should pay into court the 
amount which he is advised is an adequate sum for the purpose 
of effecting the repairs. 








436 THE SOLICITORS’ JOURNAL. 


June 3, 1939 








Notes of Cases. 
Court of Appeal. 
Baxter v. F. W. Gapp & Co. Ltd. and Another. 

MacKinnon and du Pareq, L.JJ., and Macnaghten, J. 

9th May, 1939. 
NEGLIGENCE—NEGLIGENT VALUATION OF MorTGAGED 

Prorerty—Loss to MortGAGEE—MEASURE OF DAMAGES. 

Appeal from Goddard, L.J., sitting as an additional judge 
of the King’s Bench Division (82 Sox. J. 1032). 

The defendants were a firm of estate agents and one Gapp, 
one of their directors. Gapp in making a report on the 
value of certain property on the plaintiff’s instructions stated 
that, having taken all matters into consideration, he valued 
it at £1,800 after completion of certain alterations, that he 
was prepared to advise, having regard to the Trustee Act, 
1925, that £1,200 should be advanced on it on first mortgage, 
subject to retention of £200 pending completion of the 
alterations and their being passed by the defendants, and 
that he considered it a reliable trustee security for an advance 
of that figure. In the following month, August, 1935, the 
plaintiff advanced to a mortgagor £1,200 by way of first 
mortgage on the property and a further £150 on second 
mortgage in October, 1935, the defendants again advising 
An agreed sum with interest was to be repaid 
quarterly. The mortgagor made default and in April, 1937, 
the plaintiff took possession. At an auction sale no bid was 
made for the property and the plaintiff ultimately in November, 
1937, accepted £850 for it, this being the first firm offer 
received since he took possession. The plaintiff sued the 
defendants for negligence in valuing the property whereby 
he had been led to advance more on it than he was able to 
obtain by selling it. Goddard, L.J., gave judgment for the 
plaintiff for £742, a sum including the difference between the 
amount advanced and the proceeds of sale, the interest which 
the mortgagor had failed to pay to the date of sale, the cost 
of insuring and maintaining the -property and the legal 
charges while it was in the plaintiff's possession, the expenses 
of the auction, the estate agents’ commission on the sale and 
legal charges in connection with the sale. 

Mackinnon, L.J., dismissing the defendants’ appeal, 
considered all the evidence and said that the charge of 
The judge assessed the damages 


favourably. 


negligence was proved. 
on the basis that by reason of the excessive valuation the 
plaintiff was induced to enter on this enterprise of lending 
money which he would not have lent but for it, and that as a 
result he suffered certain pecuniary loss. That was the right 
basis (Scholes v. Brook, 63 L.T. 837). The same basis was 
adopted in Lowenburg, Harris & Co. v. Wolley, 25 Sup. Ct. Can. 
tep. (Masters) 51, the only difference being that in the present 
case the value of the land to the plaintiff had been ascertained 
by the sale. That the measure of damages was that which 
the plaintiff had lost by being led into a disastrous investment 
was shown by the fact that in Lowenburg, Harris & Co. v. 
Wolley, supra, it was held that the plaintiff was entitled to 
recover the whole amount of his advance, but that he should 
assign the land to the defendants so that they might do what 
they could to mitigate the loss. That process arrived at the 
same result as that achieved by the judge here. 

pu Parca, L.J., and MACNAGHTEN, J., agreed. 

CounsEL: Heald, K.C., and M. Rowe; Eddy, K.C., and 
H. I. Willis. 

SOLICITORS : 
Mann. 


Nordon & Co. ; Barnard, Taylor & Douglas- 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law. | 


In re Darby ; Russell v. MacGregor. 
Greene, M.R., Finlay and Luxmoore, L.JJ. 
12th May, 1939. 
Witt—ConstructTion—TeEstator’s ReEstpuE BEQuEATHED 
TO DavuGHTER ABSOLUTELY—CHARGED WITH PAYMEN' 





TO Wipow OF SUCH SUM AS WOULD BRING Wipow’s ANNUAL 
IncomME up To £3,000—Winow Survivinc DAUGHTER- 
DAUGHTER BEQUEATHING RESIDUE TO TRUSTEES IN TRUST 
To Pay out oF INCOME SuM TO MAKE UP Wipow’s ANNUAL 
Income to £4,000—WHETHER SuMS PAYABLE OUT OF 
CAPITAL OR INCOME. 

Appeal from Farwell, J. 

A testator who died in 1925 bequeathed his residue to his 
daughter absolutely, but subject to and charged with the 
payment by her to his widow in each year during her life 
of such sum as would together with the income received by 
her from all sources make up a clear sum of £3,000 free of income 
tax and super tax. (Her income under her marriage settle- 
ment was about £1,200.) The daughter died in 1935, 
bequeathing her residue to trustees in trust, inter alia, to 
pay out of the income a sum to make up the income of the 
widow during her life to such sum as after deduction of income 
tax and surtax would leave a net sum of £4,000 a year. The 
balance of the income was to be paid to the first defendant 
during her life. After her death the other defendants were 
given an interest in her residuary estate. Farwell, J., held: 
(1) that the income of the widow which the testatrix directed 
to be made up to £4,000 included the annuity in her favour 
subject to which the testator’s residuary estate (which 
formed part of her estate at her death) was given to the 
testatrix: (2) that the annuity charged by the testator’s will 
on his residuary estate was primarily payable out of the 
income of his estate with a right to resort to capital if the 
income should be insufficient: (3) that the further amount 
necessary to make up the income to £4,000 as directed by 
the will of the testatrix was payable wholly out of the income 
of her residuary estate. The first defendant appealed on the 
second point, and the other defendants cross-appealed on the 
first. The court dismissed the cross-appeal. 

GREENE, M.R., dismissing the appeal, said that the question 
was whether as between the life tenant and those interested 
in the capital of the estate of the testatrix there should be, 
so far as regarded that part which represented the testator’s 
residue, an adjustment as between capital and income with 
regard to the payments of the annuity charged by his will. 
Prima facie, the suggestion that there should be an appor- 
tionment was not well founded. As between herself and the 
testatrix, the widow was entitled to have the payment made 
primarily out of income. In the case of an annuity which a 
testator covenanted to pay in instalments periodically every 
year, when it was a question of applying the rule in Allhusen 
v. Whittell, L.R. 4 Eq. 295, to that liability, the principle 
which had been laid,down was that each instalment as it 
became payable was to be paid by means of a piece of capital 
together with the income of that piece of capital as from 
the date of the testator’s death down to the date of payment. 
3ut the present case was different from cases like In re 
Perkins 1907 | 2 Ch. 596, and In re Poyser [1910] 2 Ch. 444, 
since this liability originated, not in a personal covenant 
by the testatrix, but in a charge created by the testator’s 
will. It was argued that the testatrix should be treated as 
if she had entered into a covenant to pay the annuity, on the 
ground that she was under a personal liability to the widow. 
But In re Williames, 54 L.T. 105, and the cases following it, 
were dealing with circumstances where property was settled 





on two or more persons successively and the life tenant or 
tenants had imposed on them by the terms of the will an 
obligation to make certain payments. In such cases the 
court treated the life tenant as binding himself by the mere 
acceptance of the testator’s bounty to carry out the conditions 
imposed. The successive life tenants were treated as subject 
to an obligation in equity to perform the conditions subject 
to which they became entitled to the gift. But here it was 
not possible to import into the relationship between the 
widow and the testatrix any such conception of personal 
liability as would bring the case within decisions like In re 
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Poyser, supra. Did the rule in Allhusen v. Whittell, supra, 
apply ? As each payment came to be made the rule could 
not be applied to it without the widow’s consent. Further, 
there could be no deferred application of the rule after her 
death. His lordship dealt with In re Thompson [1908] 
W.N. 195, and In re Popham, 111 L.T. 504, and said that the 
rule did not apply. 

Finiay and Luxmoore, L.JJ., agreed. 

COUNSEL: Gray, K.C., and J. Strangman; Vaisey, K.C., 
and Rink; R. Hodge. 

Soxicirors : Minchin, Garrett & Worley ; Royds, Rawstorne 
and Co. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Attorney-General v. Rochdale Canal Co. 

Greene, M.R., Finlay and Luxmoore, L.JJ. 16th May, 1939. 
WaTER AND WatEeRWAYS—CANAL ComMPANY—POWER ‘TO 

Suppty WATER FoR “ CONDENSING OR RalsinGc STEAM TO 

Mitts on Works’’—Suppty to RatLway For ENGINES 

-WHETHER AUTHORISED—ROCHDALE CANAL Act, 1899 

(62 & 63 Vict. c. eclvii), s. 37. 

Appeal from Bennett, J. (82 Sox. J. 971). 

sy the Rochdale Canal Act, 1899, s. 37, the company 
was empowered to supply water to any person, firm or 
company for manufacturing, trade or other purposes, not 
being domestic, but not “to supply water (other than for 
condensing or raising steam to mills within one hundred yards 
of the canal) within the statutory limits of supply of any 
corporation or public body for the time being owning or 
controlling a water undertaking...” Part of the lines 


of the L.M.S. Railway passed within a hundred yards of 


the canal. The railway had a 70,000 gallon tank into which 
water from the canal was pumped. This water was pumped 
into a “ pick-up” trough between the metals. Water was 
also supplied to two water column tanks from which engines 
drew water. This was within the limits of supply of a 
corporation which owned a water undertaking. Bennett, J., 
held the supply ultra vires. 

GREENE, M.R., dismissing the company’s appéal, said 
that it could only supply the water if the supply could be 
brought within the phrase “ water for condensing or raising 
steam to mills or works within one hundred yards of the 
canal.” Several statutes and cases dealing with the word 
“ works’ had been cited, and not infrequently it was used 
in reference to the physical property of a railway company. 
But here the only sure guide was the actual language and 
context of s. 37. Three propositions could be asserted : 
(1) The *‘ mills or works” referred to were limited to those 
in which the operation of condensing or raising steam with 
the water supplied took place; (2) the 100 yards was not 
referable to the point of supply, but to the local situation 
of the “ works or mills”’; (3) the “ mills or works” were 
limited to actual physical things to which a local situation 
capable of definition by reference to a measurement in yards 
could be ascribed. It had been argued that the “ works ’ 
here consisted of the entire system of the L.M.S., and that 
provided part of the system was locally situated within 
100 yards of the canal, a supply for the purpose of condensing 
or raising steam anywhere on it was allowed. This could 
not be accepted. It was also argued that the ‘“ works” 
consisted of the part of the system which, in reference to 
any given moment of supply, was in fact receiving and using 
the water. But there was an insuperable difficulty in that, 
if that were treated as the works, the act of condensing or 
raising steam need not take place within their limits since 
the engine would take the water miles down the line, using 
it all the way for raising steam. The appeal was dismissed 
with costs. 

Fintay and Luxmoorg, L.JJ., agreed. 

CounseL: Miller, K.C., and Roger Turnbull ; Spens, K.C., 
and Fitzgerald, K.C. 





Soicirors : Winter & Co., for H. A. Kilner, of Rochdale ; 
Sharpe, Pritchard & Co., for Harry Bann, Town Clerk, 
Rochdale. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Kleinwort, Sons and Co. v. Ungarische Baumwolle Industrie 
Aktiengesellschaft and Hungarian General Creditbank. 


MacKinnon and du Pareq, L.JJ., and Atkinson, J. 
23rd May, 1939. 


Britis oF ExcHANGE—DRAWN ON ENGLISH BANK BY FOREIGN 
CoMPANY—ACCEPTED AND DiscounTED BY BANK 
ComPpaANy’s UNDERTAKING TO Meer Britis at Maturity 
—PAYMENT GUARANTEED BY ForEIGN BANK—ForEIGN 
EXcHANGE ReEstRicTIONS—BILLS Not Parp—RIGur oF 
EnGiisH Bank to Sure. 


Appeal from Branson, J. (83 Sou. J. 419.) 


In 1938 the first defendants, a Hungarian company, drew 
certain bills of exchange on the plaintiffs, who were bankers 
carrying on business in London and who accepted and 
discounted the bills for them. The first defendants undertook 
to pay the plaintiffs the amount of the bills at maturity in 
sterling and the second defendants, who were Hungarian 
bankers, guaranteed payment of the bills when due. In a 
letter dated the 19th March, 1938, the first defendants wrote : 

we hereby undertake to provide you with cover in 
pounds sterling in London for the above bills at latest one 
day before their maturity.” On the 4th April, 1938, the 
second defendants wrote to the plaintiffs: “ we hereby 
guarantee to you that the necessary funds in sterling will be 
remitted to you in payment of the said bills at maturity.” 
On the same day they wrote a second letter as follows : 
“Pursuant to our to-day’s separate letter containing our 
guarantee in respect of the drafts drawn on your good selves 
for the amount of £25,000 we beg to draw your kind attention 
to the fact that both drawers and we will only be in a position 
to provide cover at maturity if the exchange regulations 
prevailing in our country at that date will enable us to do 
so.” At the material time it had become a penal offence by 
Hungarian law for any resident in Hungary to make payment 
in foreign exchange without leave of the Hungarian National 
Bank. The defendants having been refused such leave, the 
bills were not paid at maturity. In an action to recover the 
amount due Branson, J., held that the locus contractus et 
solutionis was London and English law applied ; that the first 
two letters constituted an unequivocal contract and guarantee : 
that the further letter did not form part of the céntract ; and 
that the Hungarian restrictions did not provide a defence to 
the action. 

MacKinnon, L.J., dismissing the defendants’ appeal, said 
that the further letter was nothing more than an intimation 
that the defendants might have to break their contract. It 
had been argued that where a contract was made to do 
something in London which became illegal in the country of 
one of the parties, the English courts would not enforce 
performance. But in Ralli Brothers v. Compania Naviera 
Sota y Aznar [1920] 2 K.B. 287, and de Beéche v. South 
American Stores (Gath and Chaves) Ltd. [1935] A.C. 148, which 
were relied on, the contract was to do something in a foreign 
country. The validity of a contract was governed by the 
proper law of the contract (Dicey’s ‘‘ Conflict of Laws,” 
5th ed., p. 647). The proper law of this contract was English 
law. The payment was, moreover, not to be made in Hungary 
but in London. 

pu Parce, L.J., and Atkinson, J., agreed. 

CounseL: Sir Patrick Hastings, K.C., V. 
D. Hastings ; Miller, K.C., and H. Robertson. 

Soxicrrors : Slaughter & May; Linklaters & Paines. 


{Reported by Francis H. Cowpsr, Esq., Barrister-at- Law. } 
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In re Maclennan; Few v. Byrne. 
Greene, M.R., Finlay and Luxmoore, L.JJ. 
23rd May, 1939. 

Income Tax—Annurttry—DtirectTion To Pay CLEAR SuM 
‘¢arTER DepuCcTION OF INCOME Tax ”—COMPUTATION. 
Appeal from Bennett, J. 

A testator who died in 1917 left his residue to trustees on 
trust to pay out of the income an annuity of £3,000 to his 
widow and annuities of £250 each to his son and daughter. 
Subject thereto they were to pay the widow the balance of the 
income of the residue. In 1930, the widow, by deed, charged 
this balance subject to the annuities with the annual payment 
for the benefit of each of the children of such annual sum as 
together with the annuity of £250 would “ after deduction 
of income tax but not sur-tax leave in the hands of each the 
sum of £500 clear of all deductions for income tax but not 
sur-tax.”” Bennett, J., held that the deduction was to be 
computed in relation to all reliefs to which the payees were 
entitled. 

GREENE, M.R., dismissing the appeal of the payees, said 
that when the deed was executed the Finance Act, 1927, 
was in force. Since that Act it was the right of the payer of 
an annual sum to make a deduction equal to income tax at 
the standard rate. Further, the relief to which persons 
entitled to relief might claim was to be provided, not as 
before by means of deduction from assessable income but by 
means of relief from income tax by way of a deduction from 
the amount of income tax with which the individual was 
chargeable. The ultimate settlement of the income tax 
liability of a payee under a covenant to pay an annual sum 
was only reached when the relief had been allowed and the 
amount quantified and the ultimate settlement of the amount 
of tax to which he was in law liable had been ascertained. 
Further, in the matter of sur-tax, there could be no question 
under the present system of any deduction being made by the 
person making an annual payment. The words used in 
r. 19 of the All Schedules Rules to describe the nermitted 
action of the payee were “deduct and retain thereout”’ 
(i.e., out of the gross sum which fell to be paid). To avoid 
the difficulty caused by the provision in r. 23 (2) prohibiting 
agreements for annual payments in full without allowing 
deductions the device had been used, in the case of documents, 
inter vivos, of providing for payment of such a sum as after 
deduction of income tax at the standard rate would leave a 
clear sum of a stated amount. It was really a covenant to 
pay £2 and the value of z had to be ascertained by taking the 
net figure mentioned in the covenant and applying the 
standard rate of tax at the relevant time. By that method 
the actual gross sum was ascertained. The real question in 
the present case was whether in arriving at the figure of a 
gross sum of £x which this document was contemplating 
the reliefs to which the payee was entitled were to be brought 
in as a factor. The word “deduction” taken by itself 
appeared to point to the act of deduction as the only relevant 
matter to be taken into account, and if that were the true 
view the result would be that the only tax factor which would 
come into the calculation would be the factor of the standard 
rate of tax. But the word * deduction ” could not be given 


that limited meaning. The words were “ after deduction of 


income tax but not sur-tax.’”” The only way in which the 
payee’s income could be said to be liable to deduction in 
respect of sur-tax was by reading “deduction” not as an echo 
of the word appearing in r. 19, but as referring to the 
diminution of the recipient’s income to which he or she was 
liable by reason of the taxes mentioned. The use of the 
phrase ** leave in her hands ” confirmed this. That coupled 
with the words ** clear of all deductions for income tax but not 
sur-tax ’’ contemplated the final result of the transaction and 
spoke of the sum left in her hands which she could use after 
all income tax but not all sur-tax claims which might arise in 





connection with it had been satisfied. This case resembled 
In re Pettit [1922] 2 Ch. 76, and not In re Jones [1933] 
Ch. 842. 

Fintay and Luxmoore, L.JJ., agreed. 

CounseL: Needham, K.C., and Danckwerts ; 
Roxburgh, K.C., and Burnett-Hall; E. B. Stamp. 

Soxicirors: J. E. Lickfold & Sons ; Few & Co.; E. B. V. 
Christian & Co.; Warren & Warren. 

(Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Droop ; 


High Court—Chancery Division. 
In re Frame; Edwards v. Taylor. 
19th April, 1939. 
WiILL—ConstTRUCTION—TESTATOR’S BEQUEST TO HOUSE- 
KEEPER—CONDITION THAT SHE ADOPTED His DAUGHTER 
Apoption Petition DismisseED—EFFECT. 


Simonds, J. 


The testator, who died in 1937, appointed his housekeeper 
his executrix and bequeathed her * all my money and insurance 
policies on condition that she adopts my daughter, Alma 
idwards and also gives to my daughters Jessie Edwards and 
May Alice Edwards the sum of £5 each and a like sum of £5 
to my son Alexander Edwards.” Alma Edwards, whose age 
was fourteen years, was the youngest of twelve children 
born to the testator by a woman, since deceased, with whom he 
had lived. The executrix presented a petition under the 
Adoption of Children Act, 1926, in the county court, asking 
for an order entitling her to adopt Alma Edwards, who, 
together with some of her brothers and sisters, opposed it. 
The petition was dismissed. The next-of-kin now claimed 
that the condition not having been complied with, the gift 
failed. Alma Edwards was now living with a married sister. 

Simonps, J., said that the word ** condition ’’ was not used 
in its strict legal sense. The gift was on the trust that the 
executrix should do certain things. A bequest on condition 
that the devisee made certain payments did not import a 
condition in the strict sense, but a trust, so that, though the 
devisee died before the testator, and the gift did not take 
effect, yet the payments had to be made, for it was a trust and 
no trust failed for want of trustees. The testator intended 
that the executrix should receive certain moneys on the term 
that she performed certain acts. Whether or not an adoption 
under the 1926 Act was necessary, what was intended was not 
any single formal act but a series of acts to establish as 


between the executrix and the daughter the relationship of 
parent and child. The executrix was to treat the child as if 


she were her daughter. So far as involved the giving of care, 
advice and affection, the court could not compel such things 
to be given. But as to the duty of maintenance, that was a 
trust which the court could enforce. It would not allow the 
trust to fail because in part it could not be enforced. The 
executrix received the gift on trust to make proper provision 
for the child as her adopted daughter. The trust could be 
enforced and, if necessary, an inquiry could be directed. 
CounsEL: R. Goff; E. Holland; Slade, K.C., and P. 
Miller. 
SOLICITORS : 
Sharman . 
[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


In re Wills; Dulverton v. Macleod. 

10th May, 1939. 

Wi_tt—ConstrRucTION—DIvISION OF ReEstIDUE—CHILDREN’S 
SHARES—PREVIOUS SETTLEMENTS ON THEM—HOoTCHPOT 
CLAUSE—ADJUSTMENT. 


H. N. Robins; Francis BE. Ellis; J. C. L. 


Simonds, J. 


From 1920 on a testator, who made his will in 1918, made 
substantial settlements of money and securities on each of 
his children. He died in 1927, leaving his widow, two sons 
and three daughters surviving him. His estate was large. 


He left his residuary estate to trustees on trust as to two 
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THE NATION'S BEST INTEREST 


at all times is in investment which encourages enterprise 
and stimulates employment. The record of Building 
Societies during the past decade has been, as Lord 
Baldwin remarked, ‘a hopeful sign of national stability.’ 


The policy of the Abbey Road Building Society in 
financing only the right kind of housing throughout the 
country has resulted in such a volume of mortgage 
business that there is now an opportunity to remove 


the investment restrictions imposed in 1930. 


Investors in the Abbey Road are now offered the 


following advantages: 


Sums up to £1,000 can be invested in share accounts 
where the yield is 33% net and free of liability to 
Income Tax, 


@ Sums up to £5,000 can be invested upon Deposit (at 
three months’ notice) to bear the yield of 27°, net. 


Applications and enquiries to be addressed to The Managing 
Director, Abbey Road Building Society, Abbey House, Baker 
Street, London, N.W.1. 


ABBEY 
ROAD 


LONDON’'S LARGEST 
BUILDING SOCIETY 





Assets £52,000,000. Reserves £2,650,000 
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Order Now—Pay over Five Years | 
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equal fifth shares to pay the income to his wife for life, and | governing director and managing director or directors), 


after her death to hold the capital and future income on the 
trusts applicable to the remaining shares. These trusts were 
for all his children who should attain twenty-five years, or 
being female should attain that age or marry, in equal shares, 
save that each son should take three times as much as each 
daughter. The shares of the daughters were settled on them 
and their children. The testator declared that all money or 
investments and property which he had given or covenanted 
to give for the benefit of any child or his or her wife or husband 
or issue above £500 at any one time should, in default of any 
contrary direction, be taken towards satisfaction of the 
child’s share in his residuary estate and be brought into 
hotchpot and accounted for accordingly. The children’s 
shares in the residuary estate largely exceeded the advances 
made in the settlements. The only child who had yet 
attained a vested interest was the eldest, a daughter born 
in 1913 and married in 1938. The question arose how, 
having regard to the advances, the children’s shares in the 
residuary estate should be ascertained, whether (a) interest 
at the rate of 4 per cent. on the capital sums brought into 
hotchpot, or the actual income received from such sums, 
should be added for computation to the actual income of 
three-fifths of the estate for the period, and the aggregate 
amount of such income divided into equal shares (save that 
the share of each son should be three times that of each 
daughter) and credited to the respective children, subject to 
the deduction of interest at the rate aforesaid on the sum 
brought into hotchpot, or (b) the sums to be brought into 
hotchpot should be added for computation to three-fifths of 
the capital of the residuary estate, and the sum brought 
into hotchpot by each child deducted from such child’s share 
(each son’s share being three times the share of each daughter) 
in the aggregate amount of the capital so arrived at and the 
income and accumulations of income of the residuary estate 
allocated to the children in proportion to their respective 
shares of capital so arrived at. 

Srmonps, J., said that in all such cases there was a definite 
rule resting nov on the particular directions of the testator, 
but on the general principles on which the court acted in 
dealing fairly between beneficiaries. The second alternative 
under (a) must be rejected. The rule was to calculate the 
interest on advances at 4 per cent. from the testator’s death, 
as stated in the first alternative under (a): Andrewes v. 
George, 3 Sim. 393, and In re Rees, 17 Ch. D. 701. Further, 
In re Hargreaves, 88 L.T. 100, rested on the particular language 
of the will there and laid down no principle to justify departure 
from the old rule: In re Forster-Brown-[1914] 2 Ch. 584 ; 
In re Poyser [1908] 1 Ch. 828; and In re Tod [1916] 1 Ch. 567. 
His lordship dissented from In re Mansel [1930] 1 Ch. 352, 
which adopted In re Hargreaves, supra, a case only applicable 
where a testator used similar language. 

CounseL: Vaisey, K.C., and Rawlence ; Slade, K.C., and 
Jopling ; C. M. White ; Andrewes Uthwatt. 

Soxicirors : Williams & James ; Trower, Still & Keeling. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 
In re David Moseley & Sons Ltd. ; Moseley v. The Company. 
llth May, 1939. 


ComPpANY—ARTICLES OF ASSOCIATION—DIRECTORS 
VISION FOR RETIREMENT—CONSTRUCTION. 


Simonds, J. 
PrRo- 


The articles of association of a company formed in 1902 
contained the following provisions. By art. 80, the number 
of directors should not be less than three nor more than five. 
The first three directors were named by art. 81. By art. 82, 
each, while willing to act and holding not less than 1,000 
shares, was to be a governing director and not subject to 
retirement by rotation. By art. 94, it was provided as 
follows: ‘* Rotation of directors. At the ordinary general 
meeting to be held in the year 1904 and at every succeeding 
general meeting, one-third of the directors (other than the 








or if their number is not a multiple of three, then the number 
nearest to but not exceeding one-third, shall retire from 
office.” By art. 95, the one-third or other nearest number 
to retire should in 1904 be determined by lot, and in every 
subsequent year the director or directors who had been 
longest in office should retire. By arts. 96 and 97, matters 
consequential on retirement of a director were provided 
for. There being now only two directors other than governing 
or managing directors, the plaintiff contended that he was not 
bound to retire at the annual general meeting. 

Simonps, J., said that the words ‘“ but not exceeding 
one-third” in art. 94 did not occur in the corresponding 
art. 73 in Table A of the Companies Act, 1929. In “ Palmer’s 
Company Forms ” (1938 edition) the following proviso was 
added to the article dealing with rotation and retirement of 
directors : “ Provided always that if in any year the number 
of directors who are subject to retirement by rotation shall 
be two, one of such directors shall retire.” By art. 94, if 
the number of directors was not a multiple of three, the 
number to retire must be “the number nearest to but not 
exceeding one-third.”” One director was more than one-third 
of two. The plaintiff was not bound to retire. 

CounsEL: J. Pennycuick ; W. M. Hunt. 

Souticirors: Slater & Co., of Manchester; Skelton & Co., 
of Manchester. 

[Reported by Francis H. CowpsEr, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
R. v. Chambers and Others. 
Lord Hewart, C.J., Macnaghten and Cassels, JJ. 
4th April, 1939. 

PROCEDURE—RoAD TRAFFIC—COLLISION AT CROSS-ROADS 
SUMMONS AGAINST EACH DriveER—DECcISION ON First 
CASE ARRIVED AT BY JUSTICES BUT NOT ANNOUNCED UNTIL 
AFTER HEARING OF SECOND CAsE—CouRSE NoT DESIRABLE. 
Rule nisi for certiorari directed to Dartford Justices. 


The prosecutor of the rule, one Redman, stated in an 
affidavit that on the 11th November, 1938, he appeared 
before Dartford Petty Sessions to answer an information 
charging him with having driven a motor vehicle without 
due care and attention contrary to s. 12 (1) of the Road 
Traffic Act, 1930. He pleaded “not guilty.” During the 
hearing the justices were informed that the charge arose out 
of a collision at cross-roads between the vehicle driven by 
Redman and one driven by one Talbot, and that the latter 
had been summoned before the same court to answer a separate 
and similar information. At the close of the hearing of 
Redman’s case the justices announced that they would 
reserve their decision until they had heard the facts relating 
to the charge against Talbot. Counsel for Redman objected 
that the justices ought first to determine the information 
against Redman without regard to the facts of another case, 
but the justices proceeded to try Talbot’s case. At the hearing 
of that case Talbot gave about his own and Redman’s driving 
at the time of the collision evidence which had not been 
given at the hearing of Redman’s case. At the close of the 
hearing of Talbot’s case the justices retired. On their return 
into court they announced that they had decided to convict 
in both cases, and they imposed fines and ordered payments 
by way of costs. The rule was applied for on the grounds 
that the justices had no jurisdiction to adjourn Redman’s 
case in order to hear the evidence relating to Talbot’s case, 
and that, in considering Redman’s case, they took into 
consideration evidence which was extraneous to it as having 
been given in Talbot’s case. The deputy-chairman of Dart ford 
Petty Sessions stated in an affidavit that on the occasion in 
question he was chairman of the court, and that Redman’s 
affidavit contained a substantially true account of what 
had transpired. At the conclusion of Redman’s case the 
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deputy-chairman had decided in his own mind that the 
charge was proved, his feliow justices agreeing. The deputy- 
chairman, after consulting his colleagues, decided to hear 
Talbot’s case before announcing their decision in Redman’s 
case, because they wanted to impose uniform penalties in 
the two cases if they decided to convict Talbot. The justices 
did not in fact have regard to the facts in Talbot’s case, or 
to extraneous matters, in considering that of Redman, because 
they had already decided to convict Redman. Another 
justice swore an affidavit to the same effect as that of the 
deputy-chairman. 

Lord Hewart, C.J., said that the prosecutor of the rule 
in adopting the remedy of certiorari necessarily contended 
that the justices had permitted themselves to usurp a juris- 
diction which they had not, or to exceed the jurisdiction 
which they had. He (his lordship) was satisfied that there 
had been no usurpation or excess of jurisdiction. While the 
justices’ statements as to what they did and had in mind 
were conclusive, the course which they took was a little 
unfortunate, and might easily lend itself to misinterpretation. 
It was important not only that justice should be done, but 
that there should be no appearance to the contrary. The 
attention of the court had properly been directed to Reg v. 
Fry, 67 L.J.Q.B.712. The present circumstances exemplified 
very well the kind of error which was likely to attend the 
course which the justices had adopted. Their proper course 
was clearly not merely to form, but also to express, their 
decision in the first case before taking the second case in hand. 
He (his lordship) hoped that the kind of procedure which had 
caused the trouble here. would not be repeated. The rule, 
however, would be discharged. 

CounsEL: G. B. McClure, showing cause; L. R. Miller, 
in support. 

Soticirors: The Solicitor to the Metropolitan Police ; 
Dehn, Lauderdale & Weedon, Welling. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Stimpson v. Standard Telephones & Cables Ltd. 
4th April, 1939. 


Facrory—OccupierR’s BREACH OF Statutory Duty 
InJuRY TO EMPLOYEE NoT CAUSED BY BREACH— WHETHER 
EMPLOYEE ENTITLED TO RECOVER—ROoM FoR PRODUCING 
BiuE Prints useD IN Factory FOR MAKING ARTICLES 
FOR SALE—PRINTS PRODUCED AND DRIED BY ELECTRICALLY- 
DrivEN Macnines—WuHetHer Room a “ Facrory” 
Facrory AND WorksHop Act, 1901 (1 Edw. 7, c. 22), 
ss. 10, 149 (4). 

Action for damages for personal injuries alleged to arise 
from breach of statutory duty. 


Hilbery, J. 


The defendant company occupied a factory at which they 
produced for trade and sale, inter alia, telephone switch- 
boards and radio equipment. The plaintiff, a girl aged 
fourteen years, was employed in a room in which was effected 
the reproduction of copies of documents and forms by 
photographic processes involving the use of machines driven 
by electricity. The documents produced consisted for the 
most part of detailed working drawings for use either in the 
company’s office in preparing specifications for customers, or 
by workers in other parts of the factory in the making and 
wiring of the articles produced for sale. Nothing produced 
in the room was for sale either by itself or as part of any other 
article. The plaintiff was employed in that room to operate 
a drying machine which consisted in the main of a revolving 
drum electrically heated and covered with a canvas-like 
material, and a strip of similar material passing over a roller 
to form contact with the surface of the drum, prints being 
applied to the drum and carried upwards to where the two 
surfaces met, pressed between those surfaces, and so dried. 
The plaintiff had to hold the prints by the two top corners, 





apply their full width to the rotating drum and cause them 
to make contact with its surface as they slid upwards between 
her fingers. There was no finger-guard to prevent the 
plaintiff's fingers from becoming caught between the two 
canvas surfaces. The plaintiff met with an accident while 
operating the machine, her left hand becoming caught between 
the two surfaces so that she was burnt. While her hand was 
caught she was unable to reach the switch controlling the 
machine, but on her crying for help another operator at once 
switched the machine off. The plaintiff accordingly brought 
this action against the defendants in respect of her injuries, 
alleging, inter alia, failure on their part to fence the machine 
in accordance with s. 10 of the Factory and Workshop Act, 
1901, and non-compliance, in respect of the switch controlling 
the machine, with reg. 12 of the Electricity Regulations made 
under that Act. The defendants alleged, inter alia, that the 
room in which the plaintiff worked was not a factory or 
workshop and did not form part of one, within the meaning 
of s. 149 (4) of the Act. Cur. adv. vult. 


Hitpery, J., said that, while the switch controlling the 
machine was in fact out of reach of the person operating the 
machine, so that a breach of regulation had been committed, 
that breach had no relevance to the plaintiff's claim, because 
he was not satisfied on the evidence that, even if the switch 
had been accessible to her, it would have been switched off 
any sooner than was actually the case. The gravamen of 
the case was the alleged breach by the defendants of their 
duties under s. 10 of the Act of 1901. The plaintiff must 
first establish that the room where the accident happened 
was a non-textile factory within the meaning of s. 149 (1) of 
the Act. It was settled that the situation of the room under 
the same roof as, and its communication with, an admitted 
factory were not enough to make it a factory (Vines v. Inglis 
(1914), 52 S.L.R. 43; Cardiff (Borough) Revenue Officer v. 
Cardiff (Borough) Assessment Committee and Others [1931] 
1 K.B. 47). The question was whether the plaintiff's work 
was “ manual labour . . . exercised by way of trade or for 
purposes of gain in or incidental .. . to . the making 
of any article or part of any article His lordship 
considered Nash v. Hollinshead [1901] 1 K.B. 700, at p. 704, 
and said that the blue prints were as essential as the parts 
put together in the factory by the workmen. The words 
‘or incidental” indicated an intention to include manual 
labour other than that employed directly in making the 
article traded in. His lordship referred to Bailey v. Stoke- 
on-Trent Assessment and Others, etc. (1930), 143 L.T. 650 ; 
16 T.L.R. 601, and Curtis v. Skinner (1906), 95 L.T. 31; 
22 T.L.R. 448, and said that, in his opinion, the room was 
a non-textile factory within the definition. His lordship 
having then considered Hindle v. Birtwistle [1897] 1 Q.B. 192, 
at p. 195, said that the machine was a dangerous machine, 
and that the failure to provide a finger-guard was a contra- 
vention of s. 10 of the Act of 1901. The question remained 
whether the plaintiff had to show merely that that contra- 
vention was a causa sine qua non of her accident, or whether 
she had to show that it was a causa causans. His lordship 
considered Groves v. Lord Wimborne [1898] 2 Q.B. 402, at 
pp. 412, 419, and Blenkinsop v. Ogden [1898] 1 Q.B. 783, at 
p. 785, as showing that the plaintiff must prove the 
defendants’ breach to be a causa causans. The defence of 
contributory negligence in an action like the present was still 
valid (Flower v. Ebbw Vale Steel Co. 104 L.J .K.B. 576 
[1936] A.C. 206; Lewis v. Denye (1939), 83 Sox. J. 192; 
160 L.T. 224). His lordship referred to the speech of Lord 
Hatherley in Wicklow & Wexford Railway Co. v. Slattery 
(1878), 3 App. Cas. 1155, at p. 1169, to Wakelin v. London & 
South Western Railway Co. (1886), 12 App. Cas. 41, at p. 48, 
and to Sharpe v. Southern Railway [1925] 2 K.B. 311, at p. 317, 
and said that, the plaintiff having failed to satisfy him that 
the defendants’ breach was the cause of her accident, her 
claim failed. 
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CounsEL: Aiken Watson, for the plaintiff; Alun Pugh, 
for the defendants. 
Soricitors : Royds, Rawstorne & Co. ; Carpenters. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Criminal Appeal. 


R. v. Wells. 


Hawke, Humphreys and Lewis, JJ. 
21st March, 1939. 


ForGERY—UTTERING ForGeD DEED—FALSE DATE PUT ON 
DEED IN VIEW OF PROVISION IN BILL—WHETHER DATE 
IMMATERIAL BECAUSE BILL MAY NOT BECOME Law. 


Appeal from conviction. 

The appellant, a chartered accountant, was convicted at the 
Central Criminal Court of uttering a forged deed, having been 
indicted with a solicitor, who was acquitted, for conspiring 
to utter a forged deed, forging it, and uttering it with intent 
to defraud. On the 2nd March, 1936, the solicitor executed a 
deed of settlement, of which he, his wife and the appellant 
were trustees, in favour of the solicitor’s son. The deed, 
which contained a power of revocation, was sent by the 
appellant’s firm to the Inspector of Taxes on the 3rd April, 
1936, with an application for repayments of tax for the year 
1935-36. The deed was returned to the appellant’s firm by 
registered post on the 21st April, 1936, and reached them on 
the 22nd. £42 15s. of tax were repaid on the application. 
On the 13th May, 1936, the Finance Bill of that year was 
published, and it was brought to the attention of the appellant 
that it provided that no deed of settlement was effective for the 
purpose of reclaiming income tax on the payments made under 
it unless it were an irrevocable settlement made _ before 
the 22nd April, 1936. On the 20th May, 1936, the appellant 
and the solicitor executed on the deed an indorsement bearing 
the date the 21st April, 1936, cancelling the power of revocation 
but otherwise confirming the deed. By s. 21 (10) of the Finance 
Act, 1936, which was passed on the 16th July, 1936, the 
section was made to apply to every settlement except one 
made or entered into before the 22nd April, 1936, which 
immediately before that date was irrevocable. In June, 
1937, the appellant, on behalf of the cestui que trust and 
without submitting the deed and the indorsement, applied 
to the revenue authorities for a rebate of tax. Correspondence 
having taken place on the question whether the deed was 
valid under the Finance Act, 1936, the appellant’s firm on the 
20th December, 1937, sent the deed and indorsement to the 
Inspector of Taxes, omitting to mention that the indorsement, 
although dated the 21st April, 1936, had in fact been executed 
later. An official having noticed from the file before him that 
the deed was only returned to the appellant’s firm on the 
2ist April, 1936, and having wondered how it could have 
reached the appellant the same day (the indorsement being of 
that date), then observed that the deed had not been stamped 
until the 21st May, 1936. The present proceedings in due course 
followed. 

Lewis, J., giving the judgment of the court, said that 


4 


it was contended for the appellant first, that the indorsement 
of the 21st April, 1936, was not a false document within the 
meaning of s. 1 (2) of the Forgery Act, 1913, because the 
Finance Bill, 1936, being then merely a Bill which might never 
have become law, the time of making the deed was immaterial ; 


and therefore that, the document not being false, the crime of 


forgery had not been committed. That argument involved 
the fallacious proposition that nothing could be material 
which might subsequently become immaterial. The fact 
that a circumstance might become immaterial subsequently 
had no relevance to its materiality at the time in question. 
After the introduction of the Bill of 1936, the time of making a 
settlement on children was the most material matter for 


decision. The date was, in the opinion of the court, material 





both to the intention of the parties and to the purposes of the 
deed. In the present case the time was only stated falsely 
because it was thought that it was, or probably would be, all- 
important. It was, therefore, unnecessary to decide the 
appellant’s second point that the document was not forged 
because the date was not material at the time when it was 
made—namely, in May, 1936, and therefore that it could not 
he uttered as a forged document within the meaning of s. 6 
of the Forgery Act, 1913, in 1937, even if circumstances had 
altered by then. It was also unnecessary to decide, because 
if it were right it would merely show the indorsement to have 
been unnecessary, the argument that the settlement of the 
2nd March, 1936, was in itself irrevocable (1) because the 
power of revocation did not apply to the covenant to pay the 
annuity, and (2) because the consent of third parties was 
necessary to the revocation of the trusts and powers in the 
deed. Their lordships, however, were inclined to think, 
having regard to s. 21 (9) (6) of the Act of 1936, that every 
material part of the settlement must be irrevocable, and that 
if a settlement were revocable sub modo it was not irrevocable 
within the meaning of the Act. The appeal must be dismissed. 

CounsEL: J. Millard Tucker, .C., and J. C. Maude, 
for the appellant ; The Solicitor-General (Sir Terence O'Connor, 
K.C.), and L. A. Byrne, for the Crown. 

Souicirors : Freeborough & Co. ; The Solicitor of Inland 


Revenue. 
(Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Probate, Divorce and Admiralty Division. 


Bennett v. Bennett (by her Guardian). 
Bucknill, J. 21st March, 3rd, 5th April, 1939. 
DivorcE—DEsERTION—SUPERVENING INSANITY OF DESER- 

TING SPOUSE—PRESUMPTION AGAINST FoRMING A RATIONAL 

INTENTION AS TO COHABITATION — INTERRUPTION OF 

Statutory PERIOD. 

This was a husband’s petition for divorce on the ground of 
desertion. The wife, who in December, 1936 was certified 
as insane and confined in a mental hospital, defended the 
suit by her guardian ad litem, the Official Solicitor. She 
denied that she had deserted the petitioner as alleged in the 
petition. 

BuckNILL, J., in the course of delivering a reserved 
judgment, said that he accepted the petitioner’s evidence 
that the respondent left him in 1905. The difficulty was that 
for eighteen months before the presentation of the petition 
the respondent was in a mental hospital certified as insane. 
Referring to Jones v. Newtown and Llanidloes Guardians 
[1920] 3 K.B. 381, his lordship said that it had been urged 
on behalf of the petitioner that the basis of the judgment 
in that case was that the wife was entitled to elect to return 
at any time during the desertion, and, that being so, the. 
husband remained liable to maintain her during the time 
she was insane and unable to form a rational election. But, 
it was argued, in the present case the wife had behaved in 
such a way to her husband—by deserting him on several 
occasions shortly after the married life had started, and finally 
staying away from him whilst sane for thirty-one years—that 
she had put herself, so to speak, outside the pale of repentance, 
and that she could not be heard to say now that, after all 
those years, she wanted to return to her husband. A second 
point taken was that the judgment in Jones’ Case, supra, 
went too far if it was intended to lay down a hard and fast 
rule that in no circumstances could a person, if insane, retain 
the intention to desert. That was a question of fact, and 
in the present case could be stated this way: Did the wife, 
during the time she was insane, intend to desert her husband, 
and, if so, was such an intention based on a rational view of 
the material circumstances? It might be that the judgment 
of the Divisional Court in Jones’ Case, supra, did not intend 
to lay down any such hard and fast rule as might be implied 
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at first from the very wide words which were used. It might 
be that the fact of the wife’s insanity did not in itself raise 
an irrebuttable presumption of law that, after becoming 
insane, she was at all times unable to form a rational intention 
to live apart from her husband. Although insane on certain 
well defined subjects she might remain sane on the subject 
of whether, in her view, cohabitation with her husband was 
tolerable to her. The view that cohabitation was not tolerable 
she held for thirty-one sane years of her life, and presumably 
that view was based on her dislike for married life with her 
husband. Moreover, such an irrebuttable presumption made 
no allowance for the fact that the wife might have frequent 
and prolonged lucid intervals during which she steadily 
refused to listen to the importunings of her husband to return 
to cohabitation. Desertion was a continuing offence, and, 
when the wife formed the intention to desert, and acted 
upon it, the intention remained, and was presumed to continue 
until the wife proved a sincere desire on her part to return to 
cohabitation and make a reasonable effort to act upon such 
a change of mind. But it seemed to him (his lordship) that 
the wife’s insanity raised the presumption that she was no 
longer capable of forming any reasoned judgment on the 
matter of her relations with her husband. When she became 
insane, her intention to desert came to an end, unless it 
was proved that, although she was certified as insane, on the 
question of cohabitation with her husband she remained 
capable of forming a reasoned judgment. In other words, 
after the wife has been certified as insane, the burden of 
proof that she retained a rational intention to desert her 
husband rested on the petitioner. His lordship then dealt 
with the medical evidence, and said that in his view the 
husband had not discharged the burden of proving that the 
wife after she had become insane had continued to exercise 
a reasoned judgment or had been able to form a rational 
intention as to cohabitation. It was a hard but the 
reasoning which led him (his lordship) to refuse a decree 
would apply if a wife after those thirty-one years had been 
certified as insane for a week, or even a day, before the 
petition was presented. The words of the statute were .too 
plain. Before a decree of dissolution for desertion could be 
granted, there must be desertion for three years immediately 
preceding the presentation of the petition. If those plain 
words caused cases of hardship, then it was for Parliament 
to amend the law. 
Petition dismissed with costs. 


case, 


CounsEL: Roland Adams, for the petitioner: Theodore 
Turner, for the respondent. 
Souicirors: Clapham, Fraser & Williams; Official 


Solicitor. 


[Reported by J. F. COMPTON-MILLER, Esq., Barrister-at-Law.] 








Obituary. 
Mr. C. B. BAILEY. 

Mr. Charles Burnley Bailey, solicitor, senior partner in 
the firm of Messrs. Bailey & Haigh, of Selby, died on Sunday, 
2ist May, at the age of sixty-five. Mr. Bailey was admitted 
a solicitor in 1896. 

Mr. A. F. DOUGLAS. 

Mr. Alexander Frost Douglas, B.A., LL.B., Cantab., retired 
solicitor, formerly a member of the firm of Messrs. Douglas and 
Goddard Jones, of Old Jewry Chambers, E.C., died on Saturday, 
27th May. Mr. Douglas was admitted a solicitor in 1886. 


Mr. L. C. IVESON. 


Mr. Lancelot Crooke Iveson, solicitor, head of the firm of 
Messrs. Iveson & Son, of Gainsborough, died on Saturday, 
27th May, at the age of seventy-two. Mr. Iveson, who was 


admitted a solicitor in 1889, was clerk to the Gainsborough 
magistrates, 





Mr. (. V. YOUNG. 
Mr. Charles Vernon Young, J.P., solicitor, a partner in the 
firm of Messrs. C. V. Young & Cowper, of Fore Street, E.C., 
Stoke Newington, and Hatfield, died recently at the age of 


eighty-two. Mr. Young was admitted a solicitor in 1884. 








Societies. 
The Law Society. 


ANNUAL GENERAL MEETING. 

The annual general meeting of the members of The Law 
Society will be held in the Hall of the Society on Friday, 
the 7th July, at 2 p.m. j 

The following are the names of the members of the Council 
retiring by rotation: Mr. Bird, Mr. Coleman, Mr. E. Davies, 
Mr. Gillett, Mr. Haldane, The Rt. Hon. Sir Dennis Herbert, 
Mr. Herbert, Mr. Holme, Col. W. Mackenzie Smith and 
Mr. Webster. 

So far as is known they will be nominated for re-election. 

There are two other vacancies, one caused by the death of 
the late Sir Charles Morton, and the other by the resignation 
of Mr. Botterell. 


The Grotius Society. 
ANNUAL MEETING. 

At the Annual Meeting of The Grotius Society held in 
Gray’s Inn on Thursday, 25th May, Professor H. Lauterpacht, 
Whewell Professor of International Law in the University of 
Cambridge, read a paper entitled ** Is International Law part 
of the Law of England ?*’ Sir George Rankin, President of 
the Society, was in the chair. 

Professor Lauterpacht said that the doctrine of incorpora- 
tion or adoption of international law as part of the law of 
England was, in substance, as valid to-day as it was when it 
was enunciated by Lord Mansfield in 1764 and by Blackstone 
in 1765. The doctrine was expressed by Blackstone in a 
frequently cited passage in which he laid down that the law 
of nations is adopted in this country in its full extent by the 
common law and is held to be part of the law of the land. 
That principle has not only been repeated by judges 
consistently and uniformly. It has been acted upon in 
circumstances revealing that the law of the nations was 
regarded as a living source of the law of the land. Principles 
of international law have been drawn upon in order to fill 
what was an admitted gap in the law. Remedies, hitherto 
unknown, have been given on the ground that they clearly 
followed from the law of nations. Jurisdictional immunities 
have been accorded to foreign states and ambassadors for the 
reason that they were grounded either in the law of nations 
or in the common law, of which the latter must be deemed to 
be a part. Moreover, the doctrine that international law is 
part of the law of the land has, in addition, found expression 
in two subsidiary rules, one of which is a rule of construction 
and the other a ruJe of evidence. The rule of construction 
is that, while Acts of Parliament are in every case of over- 
riding effect, they must, if only possible, be interpreted so as 
not to be in conflict with international law. The rule of 
evidence is that international law need not be proved in the 
same way as foreign law or any other fact must be proved, 
for the good reason that it is not foreign law. 

Judicial notice is taken of it as of Acts of Parliament or of 
any branch of unwritten law. 

There are two reasons for which the doctrine of incorpora- 
tion of international law as part of English law must be 
regarded as progressive and beneficent. It is, in the first 
instance, a beneficent notion inasmuch as it is, upon analysis, 
based on the view that the rules of international law must 
not only be respected in the external relations of states as 
conducted by their governments, but that they are directly 
applicable for regulating the conduct and the private rights 
and obligations of individuals. In this sense the doctrine of 
incorporation is intimately connected with the idea which 
Westlake expressed in a precise but pregnant form: ‘‘ The 
duties and the rights of states are only the duties and the 
rights of the men who compose them.’’ It is a progressive 
principle because in its implications, both direct and ultimate, 
it means the abandonment of what has been the greatest evil 
of modern international law and relations, namely, the dualism 
of moral and legal standards applicable to individuals acting 
singly and to individuals grouped in collective units called 
states. 

Secondly, and perhaps even more significantly, the doctrine 
of incorporation gives expression to the view that the 
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external relations of states, in so far as they come before 
English courts in connection with adjudication of private 
rights, are normally under the sway of a law which does not 
owe its origin to the will of the individual state—although it 
owes to the willing acquiescence of the state its actual operation 
within the municipal sphere. The doctrine of incorporation 
thus conceived does not imply the absolute supremacy of 
international law, since courts must apply Acts of Parliament 
even when they are clearly inconsistent with international 
law—although the presumption, not lightly to be abandoned, 
is that no repugnance was intended. But so long as _ that 
overriding will by Parliament has not been clearly manifested 
the universal law of the civitas maxima is part and parcel of 
the law administered by the courts. 

It is a willing submission, and a revocable one, but submission 
it is, none the less telling because it is willing and voluntary. 
That submission on the part of the state may—from the point 
of view of municipal law—be validly refused or withdrawn, 
but the sanction of such action would be, in Blackstone’s 
words, that the state would ‘‘ cease to be a part of the 
civilised world.” 

In recent decisions judges have prefaced or concluded their 
statements affirming the applicability of the doctrine laid 
down by Lord Mansfield and Blackstone with explanations 
calculated to meet the criticisms raised by the adherents of the 
positivist school in international law. This applies, for 
instance, to the statement made by Lord Atkin in the recent 
case Chung Chi Cheung v. The King [1939] A.C. 160; 
83 SoL. J. 72: ‘ The courts acknowledge the existence of a 
body of rules which nations accept among themselves. On 
any judicial issue they seek to ascertain what the relevant 
rule is, and, having found it, they will treat it as incorporated 
into the domestic law so far as it is not inconsistent with rules 
enacted by statutes or finally declared by their tribunals.”’ 
In The Cristina [1938] A.C. 485 ; 82 Sou. J. 253, Lord Macmillan 
after stating that ‘‘ there is no such thing as a standard of 
international law extraneous to the domestic law of a 
kingdom,’ proceeded in effect to ascertain what was the 
solution dictated by international standards. 

In periods of crisis in the international sphere, when for the 
authority of the law of nations there is a tendency to substitute 
an uneasy and precarious balance of physical forces, the task 
of municipal tribunals in administering and upholding at 
least some portions of international law, forming part of the 
municipal system and rendered real by the sanction of the 
state behind it, acquires special significance. It is therefore 
to be hoped that there will be no inclination to jettison or to 
question, in the country of its creation, a beneficent and well- 
established legal doctrine which has now spread wide beyond 
its original confines, which has been fully adopted in the 
United States, and which other countries have always regarded 
as a symbol of catholicity in matters international. 

The Manchester & District Medico-Legal 
Society. 

The thirteenth ordinary meeting of the Manchester and 
District Medico-Legal Society was held at the Reform Club, 
Manchester, on the 27th April. Judge Leigh was in the chair. 
Dr. Moir, Barrister-at-Law, read a comprehensive paper on 
“Some Medical Aspects of Crime, and the need for Chairs of 
Criminology at our Universities.’’ This aroused an excellent 
discussion, which demonstrated that both the medical and 
legal professions in Manchester are very concerned about the 
situation which exists in England to-day. Dr. Mary Burbury, 
Mr. Gates, J.P., and Miss Margaret Chorlton and Messrs. 
Brierley and Jalland, Barristers-at-Law, spoke with feeling 
and with the authority of experience. 








Parliamentary News. 
Progress of Bills. 


ROYAL ASSENT. 
The following Bills received the Royal Assent on 
25th May :— 
All Hallows Lombard Street. 
Camps. 
City of London (Various Powers). 
Conway Gas. 
Gosport Corporation. 
King Edward the Seventh Welsh National Memorial 


Association. 
Limitation. 
London and 

Fund). 
London Midland and Scottish Railway. 
Methodist Church. 


North Eastern Railway (Superannuation 





Mumbles Pier. 
North Metropolitan Electric Power Supply. 
Public Health (Coal Mine Refuse) (Scotland). 
Reorganisation of Offices (Scotland). 
Reserve and Auxiliary Forces. 
Royal Wanstead School. 
Saint Nicholas Millbrook (Southampton) Church (Sale). 
Scottish Union and National Insurance Company. 
Smethwick Oldbury Rowley Regis and Tipton Transport. 
Wear Navigation and Sunderland Dock. 
Wild Birds (Duck and Geese) Protection. 
Willenhall Urban District Council. 

The Military Training Bill received the Royal Assent on 

26th May. 


House of Lords. 
Colne Valley Water Bill. 
Read Second Time. 
South Staffordshire Water Bill. 
Read Second Time. 


[25th May. 


[25th May. 


House of Commons. 
Finance Bill. 
Read Second Time. 

London Passenger Transport Board Bill. 
Reported, with Amendments. [25th May. 
Ministry of Health Provisional Order (Hailsham Water) Bill. 
Read Third Time. [26th May. 

Ministry of Health Provisional Order (Luton Water) Bill. 
Amendments Considered. [26th May. 
Ministry of Health Provisional Order (South Kent Water) Bill. 
Amendments Considered. [26th May. 

Ministry of Supply Bill. 
Read First Time. 
Oswestry Corporation Bill. 
Reported, with Amendments. 
Sheffield Corporation Bill. 
Read Third Time. 
Southern Railway Bill. 
Read Third Time. 
Stalybridge Hyde Mossley and 
Electricity Board Bill. 
Reported, with Amendments. 
Tiverton Corporation Bill. 
Read Third Time. 


[25th May. 


[25th May. 
[25th May. 
[25th May. 


[25th May. 
Dukinfield Transport and 
[25th May. 


[25th May. 





Rules and Orders. 


THE LONG VACATION (1939) ORDER, 1939. 
At the Court at Buckingham Palace, the 5th day of May, 1939. 
PRESENT, 
The King’s Most Excellent Majesty in Council. 

Whereas by section 53 of the Supreme Court of Judicature 
(Consolidation) Act, 1925,* it is enacted that His Majesty may 
from time to time by Order in Council, on a report or recom- 
mendation made, with the concurrence of the Lord Chancellor, 
by the Council of Judges of the Supreme Court assembled in 
pursuance of the provisions of Part X of that Act, make, 
revoke, or modify Orders regulating the Vacations to be 
observed by the High Court and the Court of Appeal and in 
the offices of the said Courts respectively : . 

And whereas a Council of Judges of the Supreme Court, 
assembled in pursuance of the said provisions at the House of 
Lords on Monday, the Ist day of May, 1939, recommended that 
the Long Vacation for the year 1989 should be altered so that 
the Trinity Sittings of 1939 should end on the 28th day of 
July and the Michaelmas Sittings of 1939 should begin on the 
3rd day of October : 

And whereas the Lord Chancellor concurs in that 
mendation : 

Now, therefore, His Majesty, by and with the advice of His 
Privy Council, is pleased to order, and it is hereby ordered, as 
follows :— 

1. Inthe year 1939 

(i) the Trinity Sittings of the Court of Appeal and of the 
High Court of Justice shall end on the 28th day of July ; 
and 

(ii) the Michaelmas Sittings of the Court of Appeal and of 
the High Court of Justice shall begin on the 3rd day of 

October ; and 

(iii) the Long Vacation of the several Courts and offices 
of the Supreme Court shall for all purposes begin on the 
29th day of July and end on the 2nd day of October. 

2. This Order may be cited as the Long Vacation (1939) 
Order, 1939. Rupert B. Howorth. 


re% #15 & 16 Geo. 5, c. 49 
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Legal Notes and News. 


Honours and Appointments. 


The King has approved a recommendation of the Home 
Secretary that Mr. GEORGE BUCHANAN MCCLURE be appointed 
Recorder of Guildford, to succeed Mr. CHARLES DOUGHTY, 
K.C., who has been appointed Recorder of Brighton; and 
that Mr. JoHn C. MAUDE be appointed Recorder of Devizes 
in place of the late Mr. R. G. Seton. Mr. McClure 
was called to the Bar by the Inner Temple in 1917 and has 
been Recorder of Rochester since 1933 and Senior Prosecuting 
Counsel to the Crown for the last two years. Mr. Maude 
was called to the Bar by the Middle Temple in 1925, and has 
been prosecuting counsel to the Post Office since 1935. 

The Lord Chancellor has made the following appointments 
as from the Ist June, 1939: Mr. PERCEVAL MILLS COBHAM 
HAYMAN to be Registrar of the Winchcomb County Court ; 
Mr. RoBerRT BREMNER and Mr. WILLIAM JAMES PLANT to 
be Joint Registrars of the Blackburn and Clitheroe, Blackpool, 
Chorley, Lancaster and Preston County Courts and Joint 
District Registrars in the District Registries of the High 
Court of Justice in Blackburn and Preston. Mr. Plant was 
admitted a solicitor in 1912. 

Mr. JoHN EDWARD SIDDALL, solicitor, of Cambridge, 
Deputy Clerk to the Great Ouse Catchment Board, has been 
appointed Town Clerk of Wisbech, in succession to Mr. F. W. 
Coulam, resigned. Mr. Siddall was admitted a solicitor 
in 1933. 

Mr. JAMES NICHOLS STOTHERT, 
Deputy Solicitor to the County Borough of Darlington, 
has been appointed to succeed Mr. F. Eggleden as Deputy 
Town Clerk to the Metropolitan Borough of Paddington. 
Mr. Stothert was admitted a solicitor in 1933. 


Notes. 


Mr. Roland Champness has been elected 
Turners’ Company. 

The Summer Conference of the 
Auctioneers will be held at St. Catharine’s College, ¢ 
from 21st to 25th June. 

Mr. G. A. Williamson, Clerk to Cheshunt Urban District 
Council, Hertfordshire, retired last Wednesday, after having 
been in the service of the council over forty years. 


Assistant Town Clerk and 


Master of the 


‘ambridge, 


The Council of Legal Education have published amended 
rules for the Bar Hilary Examination to be held on 4th, 5th, 
6th, 7th and 8th December, 1939, in the Middle Tem/ple Hall. 

At the invitation of the University of Edinburgh, the 
Society of Public Teachers of Law will hold its annual meeting 
in the Scottish capital on Friday and Saturday, 21st and 22nd 
July. All meetings will be held in the Old University. 

The Law Society beat the Bar by 133 to 123 runs in the 
annual cricket match at the Ovallast Tuesday. For The Law 
Society, Mr. J. D. Stocker took six wickets for thirty-eight runs, 
while Mr. W. A. Sime took four wickets for forty runs for the 
Bar. 

Twickenham Borough Council has congratulated its Town 
Clerk, Mr. Edwin G. Stray, on his completion of forty years’ 
service, which he began as assistant clerk to the old Twicken- 
ham Urban Council in 1899. Mr. Stray was admitted a solicitor 
in 1924. 


The Board of Control, with the approval of the Minister of 


Health, has appointed Mr. T. R. Forsythe, Deputy Medical 
Superintendent of the Kent County Mental Hospital, Maid- 
stone, to be a Commissioner to fill the vacancy caused by the 
appointment of Mr. A. E. Evans as a Chancery Visitor. 

A further series of privileged visits to places of historic 
interest has been arranged in aid of King Edward’s Hospital 
Fund for London. The first visit of the series will be to the 
Houses of Parliament on Wednesday, 7th June, at 11 a.m. 
Detailed programmes and tickets may be obtained from the 
Secretary, King Edward’s Hospital Fund for London, 10, Old 
Jewry, London, E.C.2. 


Wills and Bequests. 

Mr. Francis William 
and of Eastcheap, E.( 
£24,810. 

Mr. Charles Eric Few, solicitor, of Ashley Gardens, S.W., 
and of Surrey Street, W.C., left £23,701, with net personalty 
£21,165. He left £200 to the Royal Victoria Infirmary, 
Newcastle. 

Mr. William Harrison Hobson, solicitor, of Cockermouth, 
left £26,936, with net personalty £16,062. 


Darch, solicitor, of Canford Cliffs, 
'., left £27,367, with net personalty 


Incorporated Society of 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 8th June 1989. 


Middle | yy ~ it Approxi- 


Div. 
Months. 


ENGLISH GOVERNMENT wees 
Consols 4% 1957 or after 
Consols 24% .s : ‘ JASO 
War Loan 34% 1952 « or r after - JD 
Funding 4% Loan 1960-90 .. .. MN 
Funding 3% Loan 1959-69 .. - 2 
Funding 2% Loan 1952-57 .s JD 
Funding 24% Loan 1956-61 . a 
Victory 4% Loan Av. life 21 years” MS 
Conversion. 5% Loan 1944-64 -- Be 
Conversion 3$% Loan 1961 or after AO 
Conversion 3% Loan 1948-53 oe MS 
Conversion 24% Loan 1944-49 - AO 
National Defence Loan 3% 1954-58 JJ 
Local Loans 3% Stock 1912 or after JAJO 
Bank Stock .. . AO 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after .. JJ 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after x JJ 84 
India 44% 1950-55 .. _ .. MN 
India 34% 1931 or after . JAJO 87 
India 3% 1948 or after es .. JAJO 744 
Sudan 44% 1939-73 Av. life 27 years FA, 108 
Sudan 4% 1974 Red. in part after 1950 MN 1013 
Tanganyika 4% Guaranteed 1951-71 FA 1034 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 103} 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 864 


COLONIAL SECURITIES 

Australia (Commonw’th) 4% 1955-70 JJ 994xd 
Australia (Commonw’th) 3% 1955-58 AO 864 
*Canada 4% 1953-58 ta -- MS 107 
Natal 3% 1929-49... . 7 954 
New South Wales 34% 1930-50... 95 
New Zealand 3% 1945 oe ee 90 
Nigeria 4% 1963 - - os 104 
Queensland 34% 1950-70... os 884 
South Africa 34% 1953-73 .. ms 97 
Victoria 34% 1929-49 “a ee 93 


CORPORATION STOCKS 
Birmingham 3% 1947 or after 
Croydon 3% 1940-60 . ‘ 
*Essex County 33% 1952- 72, ; 
Leeds 3% 1927 or after , 77 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase. . 
London County 23% Consolidated 
Stock after 1920 at option of Corp. MJSD 67 
London County 3% Consolidated 

Stock after 1920 at option of —_ MJSD 79 
Manchester 3% 1941 or after ‘ FA 76 
Metropolitan Consd. 24% 1920-49 .. MJSD 94 
Metropolitan Water Board 3% ‘“‘ A”’ 

1963-2003 .. .. AO 

Do. do. 3% “ B” 1934-2003 -- MS 83 

Do. do. 302 “ E ” 1953-73 ss JJ 
*Middlesex County Council 4% 1952-72 MN 1023 
* Do. do. 44% 1950-70... -. MN b 
Nottingham 3% LIrredeemable MN 76 
Sheffield Corp. 34% 1968... ie JJ 974 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture .. 100 
Gt. Western Rly. 44% Debenture .. 1044 
Gt. Western Rly. 5% Debenture 1144 
Gt. Western Rly. 5% Rent Charge .. 1124 
Gt. Western Rly. 5% Cons. Guaranteed 1074 
Gt. Western Rly. 5% Preference .. M 893 
Southern Rly. 4% Debenture ' 99 
Southern Rly. 49, Red. Deb. 1962-67 1013 
Southern Rly. 59% Guaranteed -- MA 110 10 11 
Southern Rly. 5% o Preference -- MA) 99% 0 6 
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* Not available to Trustees over par. 
t In the case of Stocks at a premium, the yield with redemption has been calculated 


* at ‘the earliest date; in the case of other Stocks, as at the latest date 











